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3n f()c ^nifcb §tatco ©onsular ®ourf, 

Shanghai, China, 29th April, 1899. 



Before John Goodnow Esq., Consul- 
General, Acting as Referee. 

DREW V, SYLVESTER. 

The petition and answer in this case 
were as follows: — 

The petition of the above named 
petitioner shows: — 

I. — That he is a citizen of the United 
States, and Commissioner of the Im- 
perial Maritime Customs at Canton, 
China. 

I. — That the Defendant is an Ame- 
rican Citizen, 

3. — The defendant by his Bond bear- 
ing date the 25th day of August 1898, 
became bound to the petitioner in the 
sum of Fifteen thousand Kuping Taels 
of good and lawful sycee silver, to be 
paid by the defendant to the petitioner, 
subject to a condition thereunder writ- 
ten, whereby, after reciting that the 
defendant had that day applied for a 
Customs Permit to ship 500 Mauser 
Rifles, and 500,000 Mauser Cartridges, 
by the American steamer Ahhey then 
lying at the port of Canton in China, 
and had undertaken that the rifles and 
cartridges aforesaid, should without de- 
lay, after shipment, be conveyed on 
board the steamer Abbey, direct to the 
port of Singapore, and to no other 
place, and that the defendant would 
produce before the petitioner at Canton 
within six weeks from the date of the 
now reciting Bond from the Consul of 
the United States at Singapore, official 
proof that the arms and cartridges afore- 
said had been duly convey^ in the 
steamer aforesaid to Singapore. And 
after reciting that the petitioner had 
granted, and issued to the defendant, 
the permit to ship as aforesaid the 
condition of the said Bond was declared 
to be, that if the defendant should by 
himself or by his Agent produce and 
deliver to the petitioner within the 
period of six weeks from the date of the 
now reciting Bond, a Certificate signed, 
and sealed by the Consul of the United 
States at the port of Singapore, to the 
effect that the 500 rifles, and 500,000 
cartridges aforesaid had duly arrived on 
board the steamer Abbey at the port of 
Singapore, then the said Bond should 
be void and otherwise should be, and 
remain in full force, and virtue. 

4. — The said rifles and cartridges were 
shipped on board the steamer Abbey, 
but the defendant (either by himself or 
his agent) has never produced before, 
or delivered to the Petitioner any 
certificate signed or sealed by, or any 
proof from, the United States Consul at 
Singapore, or any proof whatever, that 



the said rifles and cartridges, had arrived 
at the port of Singapore and in fact the 
said rifles and cartridges were never 
conveyed to Singapore, but were con- 
veyed to the Island of Luzon,, or to one 
of the Philippine Islands. 

5. — The petitioner has demanded pay- 
ment of the said sum of Fifteen Thou- 
sand Taels which has become due under 
tlie Bond to the petitioner from the 
defendant, but pyayment of the same has 
been withheld by the defendant. 

Your petitioner therefore prays: — 

That judgment may be given against 
the defendant accordingly, with interest 
and costs, and that he may have such 
other and further relief as to your 
Honorable Court may seem meet. 

And your petitioner will ever pray. 

Subscribed and sworn to at Canton 
on this 17th day of March, 1899, before 
me. 

(Sigd.) E. B. Drew, 

Covimissioner of Gustortis, 
Canton. 

(Sead) (Sigd.) A. H. White, 

Deputy Consul' General 
in charge, at Canton, 
Acting Judicially. 



The answer of the defendant in the 
matter is : — 

I. — He admits paragraphs i and 2 of 
the petition. 

2. — He admits that he executed the 
document referred to in paragraph 3, 
and craves leave to refer to the do- 
cument itself for the precise terms and 
conditions thereof, but he denies tliat 
the said document has or ever had any 
binding effect on him, or that he is or 
ever was under any legal obligation 
whatsoever by reason thereof. The 
said document was void ab initio. 

3. — He denies each and all of the 
allegations alleged in paragraphs 4 and 

5- 

The defendant therefore prays that 
the petition be dismissed the petitioner 
decreed to pay the costs, and that he 
may have such other or further relief as 
to the Court may seem meet. 

And defendant will ever pray. 

W. F. Sylvester, 
by S. J. Levey, Attorney in fact. 

Subscribed and sworn to at Shanghai 
this 7th day of April, 1899. 
by S. J. Levey, 

John Goodnow, 
Consul-General U.S A. ShangJiai. 
Mr. H. P. Wilkinson appeared for 
the petitioner and Mr. Piatt for the 
defendant. Mr. Alfred Cunningham was 
appointed official stenographer with the 
consent of both parties. 
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His Honor: In this case I may 
mention what the course of procedure 
has been. It is a case that came first 
before the U.S. Consul at Canton, the 
petition dated there 17th March, 1899, 
is there, the answer is there, but I hold 
in my hand an agreement from Mr. 
Drew executed before Mr. White sub- 
mitting the matter to myself as referee, 
and an identical agreement signed by Mr. 
Sylvester, signed before me. The com- 
mission I bear rests on these. His 
Honor then read his commission. 

Mr. Wilkinson then proceeded to 
read the petition. 

His Honor: The first two para- 
graphs may be omitted. 

Mr. Wilkinson: Then I will read 
from par. 3, (Read). 

Mr. Wilkinson also read the answer. 

His Honor : Before you go on there 
is the Bond. Do you admit the Bond 
and the signature, Mr. Piatt ? 

Mr. Piatt: Yes. 

The Bond was then put in and 
marked petitioner's Exhibit A. 

Mr. Wilkinson : May it please your 
Honor, the case in these pleadings is 
practically this. That the plaintiff as 
Commissioner of Customs had in his 
favour as such Commissioner and for 
the benefit of this successors in office, a 
bond executed by the defendant: The 
defendant admits the execution of the 
bond, refers to the original but says he 
is not now and could never have been 
bound by it. Further, he denies the 
allegation in the petition which alleges 
that tha terms of the bond were not 
carried out by a certificate of the U.S. 
Consul at Singapore of the arrival of 
arms in that vessel and further denies a 
demand made for payment. I under- 
stand on behalf of Mr. Sylvester that 
the answer apart from formality amounts 
to this, that the bond itself for some 
reason is void. The only reason that I 
can think of that such a bond would be 
void would be that the defendant had 
the right to do without any condition 
whatever. That would be one defence, 
and the only other defence I can thiiik 
of is this, that although perhaps he may 
not have an inherent right to do a 
certain thing, namely to ship these arms, 
nevertheless the terms of this bond were 
so severe or practically were obtained 
under such duress as to render their 
performance void and illegal. I think 
perhaps it would be best for me to show 
the position in which the parties were 
at the moment when this bond was 
executed and to deal with the relations 
of the United States and China which 
governed the export and shipment of 
arms from Canton, or any of the other 
treaty fx)rts of China. My case for the 
plaintiff is this, first, that the defendant 
having no inherent or treaty right to 



export these arms at all, save by the 
consent, leave, license and grace of the 
Chinese Government, and that the 
plaintiff gave that license on that con- 
dition as he had a right to do and that 
condition was this bond. Further, as 
to the second possible defence, that in 
giving this lease he gave it with op- 
pressive terms, I am instructed that the 
bond was given freely and willingly by 
the defendant as a means whereby he 
would be enabled to ship these arms. 
This was borne out by the fact that it 
was done through the U.S. Consulate 
at Canton, and that there was no duress 
at the moment would be further borne 
out by the fact that the Consul signed 
it, and further by the evidence of Mr. 
Drew who would show that the wording 
of the bond had been altered at the 
instance of the defendant and the Consul 
at Canton, Therefore there could be no 
actual or possible duress. The trade 
between the United States and China, 
depends upon Treaty, and the various 
conventions, arrangements and ad- 
ditional articles which have since been 
added to it. That treaty is the Treaty 
of Tientsin between China and the 
United States and the Treaty was 
made on the basis of an older Treaty 
which it is necessary I think for me to 
refer to. The earliest Treaty was the 
Treaty of Wanghia, signed in 1844. I 
have in my hands a book entitled 
** Treaties between the United States of 
American and China, Japan, Lewchew 
and Siam, Acts of Congress and the 
Attomey-Generars opinion, with the 
decrees and regulations issued for the 
guidance of U.S. Consular Courts in 
China published by authority, Hong- 
kong 1862." On the first page there is 
the following official copy of a notifica- 
tion by S. Wells Williams, Secretary 
of Legation : — 

March ist 1862. **By Direction of 
H.E. Hon Anson Burlingame, Envoy 
Extraordinary and Minister Plenipoten- 
tiary of the United States of America 
to China, the treaties of Wanghia and 
Tientsin with the the Acts of Congress 
of the 1848 and i86o extending the laws 
of the United States over their citizens 
in China and elsewhere in Asia, the 
various decrees regulations and notifica- 
tions based thereon issued by the Com- 
missioners to China, together with the 
opinion of Mr. Attorney-General Gush- 
ing, are, in order to render the same 
accessible to American citizens and to 
such others as may be parties to 
suits in the Consular Courts of the 
United States in China, hereby publish- 
ed for their information and guidance 
the same having been carefully collated 
with the copies in the archives of the 
Legation. In addition to the above, and 
having reference to section first of the 
Act of June 22, i860, the treaties be- 
tween tne United States and Japan, 
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Lewchew, and Siam have been included 
in the collection." 

By order, 
S. Wells Williams, 
Secretary of Legatitm. 

That which I have read is the official 
copy issued by the direction of United 
States and their representatives in 
China, for the purpose of convenience. 
I now beg to hand the Court for re- 
ference another copy of the Treaties 
which I will also refer to. 

Copy of Treaty handed to his Honor 
and marked Exhibit B. 

Mr. Piatt: I admit the Treaties. 

Mr. Wilkinson: Now Article 5. I 
shall just preface this by remarking 
that of course it was well known that in 
former years trade between the United 
States and all foreign countries and 
China was at first prohibited by the 
laws of China and the present state of 
trade was the result of the eftorts of 
Western Powers to open up trade with 
China. By the Treaty of Wanghia any 
trade expressly excepted thereby was 
illegal and could not be carried on by 
citizens of any Western power except 
by special and individual license. 
Article 5 of that Treaty says : — 

At each of said five ports, citizens of 
the United States, lawfully engaged in 
commerce shall be permitted to import 
from their own or any other ports into 
China, and sell there and purchase 
therein and export to their own or any 
other ports all manner of merchandise 
of which the importation or exportation 
is not prohibited by this Treaty, paying 
the duties which are prescribed by the 
tariff herein before established and no 
other charges whatsoever. 

Now we have got to see whether the 
Treaty itself says anything about the 
sort of trade prohibited. Now going 
back to Article 3, of the same Treaty, 
we see a statement with regard to ports 
allowed to be frequented, and it says : — 

The citizens of the United States are 
permitted to frequent the five ports of 
Kwangchau, Amoy, Foochow Ningpo 
and Shanghai and to reside with their 
families and to proceed at pleasure with 
their vessels and merchandise to or from 
any foreign port and from any of the 
five said ports to any other of them. 
But said vessels shall not unlawfully 
enter the other ports of China, nor carry 
on a clandestine and fraudulent trade 
along the coasts thereof. And any 
vessel belonging to a citizen of the 
United States which violates- this pro- 
vision shall with her cargo be subject 
to confiscation to the Chinese Govern- 
ment. 

I read that as showing the general 
definition given as to clandestine and 
fraudulent Trade, and the original rights 
as therein stated of the Chinese Govern- 
ment, are the rights of confiscation. 
Article 33 of the same Treaty says : — 



Citizens of the United States, who 
shall attempt to trade clandestinely 
with such of the ports of China as are 
not open to foreign commerce or who 
shall trade in opium or any other con- 
traband article of merchandise, shall be 
subject to be dealt with by the Chinese 
Government without being entitled to 
any countenance or protection from that 
of the United States; and the United 
States will take measures to prevent 
their flag from being abused by the 
subject of other nations as a cover for 
the violation of the laws of the empire. 

That again I quote to show that 
there was such a thing at that time as 
clandestine trade, so that at that date 
this export of arms from Canton would 
have rendered the vessel liable to arrest 
without any reference to the United 
States. It is interesting in referring to 
the Treaty to note that the position of 
the Customs as the representatives of 
the Chinese Government in matters of 
tariff and arrangement with the local 
consuls was mentioned and referred to. 
In Article 6 of the Treaty we have a 
reference for the first time to the Com- 
missioner of Customs : — 

Whenever any merchant vessel be- 
longing to the United States shall enter 
either of the said five ports for trade, 
her papers shall be lodged with the 
Consul, or person charged with affairs, 
who will report the same to the Com- 
missioner of Customs ; and tonnage duty 
shall be paid on said vessel at the rate 
of five mace per ton, if she shall be over 
one hundred and fifty tons burden ; and 
one mace per ton, if she be of the 
burden of one hundred and fifty tons or 
under, according to the amount of her 
tonnage as specified in the register ; said 
payment to be in full of the former 
charges of measurement and other fees, 
which are wholly abolished. And if 
any vessel, which having anchored at 
one of the said ports, and there paid 
tonnage duty, shall have occasion to go 
to any others of the said ports to com- 
plete the disposal of her cargo, the 
Consul or person charged with affairs, 
will report the same to the Commis- 
sioner of Customs, who, on the de- 
parture of the said vessel, shall note in 
the port-clearance that the tonnage 
duties have been paid, and report the 
same to the other custom-houses: in 
which case, on entering another port, 
the said vessel will only pay duty there 
on her cargo, but shall not be subject 
to the payment of tonnage duty a second 
time. 

You will notice that in that Article 
the question of a Commissioner grant- 
ing exp)ort clearance was mentioned, 
without which, it states, that a vessel 
could not leave the port. That was the 
state of trade after the Treaty of 
Wanghia. The Treaty of Tientsin was 
dated i8th June, 1888, and Article 3 of 
that treaty provided that : — 
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In order that the people of the two 
countries may know and obey the pro- 
vision of this treaty, the United States 
of America agree, immediately on the 
exchange of ratifications, to proclaim 
the same, publish it by proclamation in 
the gazettes where the laws of the 
United States of America are published 
by authority, and His Majesty the 
Emperor of China, on the exchange of 
ratifications, agrees immediately to 
direct the publication of the same at 
the capital and by the governors of all 
the provinces. 

In the Treaty it was agreed that it 
should be published, and here we find 
a copy of the proclamation, published 
by John Ward, the envoy extraordin- 
ary and minister plenipotentiary of the 
United States to China. (Read.) 

Then Article 14 of this Treaty 
amplifies Article 5 of the Wanghai 
Treaty. It says : — 

The citizens of the United States are 
permitted to frequent the ports of Can- 
ton and Chanchow or Swatow, in the 
province of Kwangtung; Amoy, Foo- 
chow, and Taiwan in Formosa, in the 
province of Fuhkien; Ningpo in the 
province Chehkiang; and Shanghai in 
the province of Kiangsu ; and any other 
port or place hereafter by treaty with 
other powers or with the United States, 
opened to commerce ; and to reside with 
their families and trade there, and to 
proceed on pleasure with their vessels 
and merchandise from any of these ports 
to any other of them. But said vessels 
shall not carry on a clandestine and 
fraudulent trade at other ports of China 
not declared to be legal, or along the 
coasts thereof, and any vessels under 
the American flag violating this provision 
shall, with her cargo, be subject to 
confiscation to the Chinese Government, 
and any citizen of the United States 
who shall trade in any contraband 
article of merchandise shall be subject 
to be dealt with by the Chinese Govern- 
ment, without being entitled to any 
countenance or protection from that of 
the United States; and the Unrted 
States will take measures to prevent 
their flag from being abused by the 
subjects of other nations as a cover for 
the violation of the laws of the empire. 

I am reading that second provision to 
show that not only was there no in- 
herent right to deal in contraband 
goods, but what was more the Chinese 
Government were in a very strong 
position under the Treaty and that 
through their representative and official 
— the Commissioner of Customs, by 
their leave, license and grace, arranged 
that on certain terms with their know- 
ledge and in a certain way certain goods 
should be shipped from Canton. In 
Article 15 there again we have reference 
to this old tariff" and reference looking 
forward to a later tariff. The Article 



goes on to show that a citizen can deal 
in lawful merchandise and then we have 
set out in detail forbidden goods that 
could not be traded in without special 
permission. Article 16 again mentions 
the Commissioner of Customs, a ship 
on her arrival having to lodge her 
register with the Consul who had to 
report to the Commissioner of Customs 
such report being obviously for the 
prevention of trading in contraband 
goods. Articles 12 and 22 deal with 
the payment of duties and again men- 
tions the Customs. The next treaty 
which I have to refer to is the Con- 
vention of Shanghai of the the 8th of 
November, 1858, and then again in the 
book I have been quoting will be found 
a supplementary Treaty between the 
United States and China where after 
reciting the treaty of Tientsin and 
reciting that the tariff of duties to be 
paid are the same as agreed upon by 
Treaty of Wanghai, except as may be 
modified, and then it has various re- 
ferences to considerable modifications 
after signature and treaties with other 
nations. In that tariff no mention is 
made of munitions of war or cartridges, 
and there we have a negative proojf 
that such trade was not allowed or 
provided for, but we have in Rule 
3 that such should not be traded in. 

Import and export trade is alike 
prohibited in the following articles, 
gunpowder, shot, cannon, fowling pieces 
rifles, muskets, pistols, and all other 
munitions and implements of war. 

Up to this my argument has been to 
some extent historical but here is one 
of the two provisions upon which the 
plaintiff relies. The tariff was set out 
in full under the Convention of Shang- 
hai, which, as I have already quoted, 
sets forth that there shall be no trade 
import and export, in these articles. 
Article 11 of the Burlingame Treaty 
states : 

The United States of America and 
His Majesty the Emperor of China, 
believing that the safety and prosperity 
of commerce will thereby best be pro- 
moted, agree that any privilege or im- 
munity in respect to trade or navigation 
within the Chinese dominions which 
may have been stipulated for by treaty, 
shall be subject to the discretion of the 
Chinese Government, and may be re- 
gulated by it accordingly, but not in 
a manner or spirit incompatible with 
the Treaty stipulations of the parties. 

Therefore we have it by Treaty that 
arms shall not be traded in, and of 
course it was within the right of the 
Chinese Government to allow through 
its responsible officers trading in pro- 
hibited articles on its own terms. In 
this case we have a statement to that 
effiect and it was actually stated in the 
Treaty and agreed to between both 
nations that if there was to be any 
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privilege or immunity granted to trad- 
ing in such articles it should be sub- 
ject to the direction of the Chinese 
and regulated by them accordingly. So 
much for the first part of my case, that 
there could be no inherent right on the 
part of the defendant to export these 
arms from Canton, and what was more 
as a citizen of the United States he was 
bound by treaty not to export them. 
The Chinese Government through their 
responsible officer could if it desired, 
allow such a trade to be carried on 
as a privilege but they could imf>ose 
their own terms upon such trade. 
Further, the United States, by treaty, 
by which the defendant was bound, has 
agreed that in the event of any such 
privilege being granted the Chinese 
Government could impose its own terms 
and the transaction was to be regulated 
by such terms. I have shown that a 
Commissioner of Customs was repre- 
sentative of the Chinese Government in 
all such matters. With regard to the 
second part of my case as to whether 
there was any actual duress or undue 
pressure put upon the defendant in 
regard to the export of these goods, I 
1 will call Mr. Drew who will prove 
firstly that it was a matter of export. 
These rifles were not brought to Canton 
by the Abbey, and in all these treaties 
there are various regulations about the 
re-exporting of goods. They did not 
apply in this case at all because I will 
prove that these munitions of war did 
not arrive in the Abbey or the Vasig, 
the name of the vessel before she be- 
came Abbey, but were actually landed 
and delivered in totally distinct 
steamers. There can therefore be no 
question of re-exporting and not break- 
ing cargo. The next point is that the 
defendant did not wish to take the 
goods back again to Hongkong where 
they came from but he wished to take 
them to Singapore. That was his 
expressed wish and intention to the 
Commissioner of Customs. The Chi- 
nese authorities were quite prepared 
not only to allow these goods to go 
back to Hongkong by any steamer at 
all so long as they went, but actually 
went the length of saying they would 
send them by a Government transport. 
Hongkong, however, was not the place 
they were wanted to go to and the offer 
was refused. The United States Consul 
infonned the defendant that there was no 
treaty right by which he could ship the 
goods to Singapore and as the Chinese 
Government had to absolve them- 
selves from responsibility to any foreign 
government (being a neutral power) 
it allowed the arms, prohibited goods, 
to be shipped to Singapore on the con- 
sideration that the defendant executed 
the bond produced, through the Com- 
missioner of Customs, undertaking to 
forward the arms direct to Singapore. 
The American Consul was present when 



that bond was signed so that he would 
naturally see that there was no duress 
and if there had been the defendant as 
a grown man could have pointed out 
the fact. He wanted to take the arms 
out of Canton harbour and to do so he 
chose to sign the bond but now does 
not wish to abide by it. 

Edward B. Drew being duly sworn 
said: I am the Commissioner of the 
Imperial Maritime Customs at Canton. 
I am the plaintiff in this case. 

Mr. Wilkinson : You have seen the 
bond, are you the Mr. Drew mentioned 
therein ? — Yes. 

Mr. Wilkinson : The arms arrived in 
two lots? — Within a week from about 
the 17th to the 24th July by the 
steamers Choyaang from Hongkong and 
the Powan from Hongkong. Both were 
British steamers and I think there were 
altogether 6000 Mauser rifles and half 
a million Mauser cartridges. They 
were landed by the authority of the 
Commissioner of Customs acting in 
accordance with a document known as 
a Hu-choiOj SL sort of pass issued by the 
Chinese provincial Authorities at 
Canton. 

' Mr. Piatt : I want to know exactly — 

Mr. Wilkinson: It was a stamped 
Chinese document granted by the 
Viceroy at Canton ? 

Witness: "Chinese Authorities" 
is the right expression. I cannot 
swear if it was by the Viceroy or the 
superintendent of customs — so called^ 
The Abbey arrived at the port cf 
Canton,; she arrived on a Sunday in 
the middle of July, and the date can be 
found in the calendar; i6th or 17th, 
I think. She was then known as the 
Pasig, a British steamer. 

Mr. Wilkinson : What cargo did she 
carry ? — She had no cargo but she was 
full of coal. Her papers were taken to 
the British Consulate. 

Mr. Wilkinson: When did the Pastg 
become the A bbey ? 

His Honor; If you will pardon me, 
I have here the certified copy of the 
bill of sale and transfer of the ship to 
the American flag. 

The Bill of Sale was put in and 
marked Exhibit C. 

Mr. W^ilkinson : Do you remember 
the date when she became the American 
ship Abbey ? — So far as I know about 
the 5th of August. It was refx)rted to 
me. 

His Honor : Here is the best evid- 
ence of that (Exhibit C. produced.) 
The bill of sale is dated 20th July 1898, 
and was witnessed before E. Bedloe, 
Consul, and signed before him on 
August 5th. 
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Witness : I was informed of the 
transfer on the 5th August, about 5 
minutes to 4 in the afternoon. I was 
told of a letter received from the 
British Consul. At the same time a 
letter was handed to me signed by the 
U. S. Consul. The British Consul's 
letter notified me that the Pasig had 
been sold to Mr. Sylvester, and the U.S. 
Consul's informed me that the vessel had 
been sold and her name was the Abbey, 

Mr. Wilkinson: Both those reports 
were to you officially ? — Yes. 

Mr. Wilkinson : What was the next 
official act or application? — That I 
should then issue to her a permit to 
ship certain arms and cartridges and 
clear her for Singapore. 

Mr. Wilkinson : Was that application 
in writing or made verbally ? — In writ- 
ing I am pretty certain. The appHcation 
was accompanied by a Chinese do- 
cument. That certainly was in writing 
— it was a Hu-cJiow or pass, for arms to 
be shipped. The application was for a 
Customs permit to ship to Singapore. 

Mr Piatt: If that document is writ- 
ten we must have it. We cannot have 
the terms of a written document stated 
without seeing it. 

Mr. Wilkinson: It is a matter for 
his Honor. If it is possible however for 
us to get it we will do so. 

His Honor: Who made this ap- 
plication for the permit to ship ? 

Witness: The captain of the Abbey. 

His Honor : In your office ? — Yes. 

His Honor: Did he appear in per- 
son ? — I am not certain but that he did 
appear in the general office downstairs ; 
I was in my office upstairs. It was 
reported to me that the Abbey had 
applied to clear in the usual way. 

Mr. Wilkinson: Have you this IIu- 
chow here? — No, it is in Canton. 

His Honor to Mr. Piatt: Let Mr. 
Drew testify to this and have a copy 
sent to me. (To witness) Give me 
just what this document was to the best 
of your recollection. 

Witness It stated to the best of my 
recollection this, that Mr. Sylvester had 
imported certain arms and ammunition. 
That a portion of these had been found 
by the Chinese Authorities, for whom 
they were imported, to be undesirable. 
That a buyer had been found in Hong- 
kong for this rejected portion and that 
the exf>ort of them was hereby au- 
thorised. 

His Honor: To any particular 
place? — The place was not stated. 

Mr. Wilkinson: Where is that of- 
ficial document now ? — I think it is in 
the archives of the Chinese Superinten- 
dent of Customs at Canton, an official 
known as a i/ op po. 



Mr. Wilkinson : Was all this at five 
minutes to four ? — Yes, I did not care- 
fully read the Chinese document at 5 
minutes to 4. I read it the following 
morning, as the office was closing at 4, 
and there was no time to attend to it. 
The ship would like to have cleared 
that afternoon but I said the parties 
must wait until next morning in order 
to allow me to look more carefully into 
it. I read it next morning. 

Mr. Wilkinson: Did you grant a 
permit after reading it carefully ? — No, 
I refused to. 

Mr. Wilkinson: Did you convey 
the grounds of your refusal to the de- 
fendant or captain of the vessel ? — Yes, 
I did. I cannot recollect whether I 
conveyed them personally to Mr. 
Sylvester or whether it was to the U.S. 
Consul. But Mr. Sylvester was made 
cognisant of that I suppose on the 6th 
August. I have every reason to suppose 
that everybody connected with the ship 
knew what was going on. 

Mr. Wilkinson: What were the 
actual grounds of your refusal? — The 
grounds were that the Hu-chow implied 
permission to re-export to Hongkong 
and that as the Abbey was to go 
elsewhere than to Hongkong I could 
not recognise that document valid for 
shipment per Abbey, 

Mr. Wilkinson : Had you any com- 
munication with the issuer of the 
document or had he any communica- 
tion with you ? — Yes, I immediately 
consulted the Chinese Authorities at 
Canton. 

His Honor : You mean the official 
who issued this Hu-chaw ? — Yes. 

His Honour : Who issued it ? — I 
think it was the Hop-po ; I can almost 
say so absolutely. I went to him and 
told him that I was afraid the Abbey 
would take these arms somewhere she 
ought not to take them, and I pointed 
out to him that the Hu-chow implied 
permission to take them to Hongkong, 
and told him that there could be no 
objection to the arms being allowed to 
be conveyed to Hongkong, but that it 
would be imprudent for the Chinese 
Government to allow them to be ship- 
ped on board the Abbey and then clear 
the Abbey for Singapore. 

His Honor : Did the Chinese official 
to the best of your recollection or the 
Hop-po, the issuer of the Hu-chow, 
did he agree with that or did he insist 
on a permit to Singapore ? — He agreed 
with my procedure. 

His Honor : Did he revoke that 
Hu-chow; was there ever any new 
Hu-chow issued in regard to this ship- 
ment ? — There was another subsequent- 
ly issued. I wrote at once to the 
Viceroy and pointed out to him what I 
had said to the Hop-po and he agreed. 
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Mr. Wilkinson : Were any arrange- 
ments proposed or offered to the defen- 
dant to take them to Hongkong by 
you ? — I offered to Mr. Sylvester that 
the arms might be conveyed to Hong- 
kong in any vessel which I could be 
sure would go to Hongkong and no 
where else. That was a regular river 
steamer running between Canton and 
Hongkong, or as an alternative that 
the Chinese Government would at its 
own expense send the rifles and am- 
munition to Hongkong. I made that 
very carefully. 

His Honor : Made it in person or 
in writing? — I am not absolutely 
sure that I made it in writing. I called 
on the U.S. Consul in his office and 
told him this. I remember this, and 
although very confident I cannot swear 
that I wrote. I am certain that the 
matter was brought to his knowledge 
more than once. 

Mr. Wilkinson: What was the 
next step offici^ly taken after that ? — 
Was any fresh application made to you 
or not ? — It was that the United States 
Consul asked whether (on 12th August) 
imder these circumstances it would 
not be possible to allow shipment of 
arms on board the Ahhey, and to clear 
the Abbey for Singapore. 

His Honor : It was a matter of con- 
versation between you from time to 
time ? — Mr. Sylvester saw me several 
times in my office. That was the 
position I took up. He understood 
that all through. When it was known 
that the protocol of peace had been 
signed the Consul thought that now 
the issue of the permit to the Abbey 
might properly be allowed. 

His Honor: Was a formal applica- 
tion made to you by anyone for the 
permit for Singapore? — I cannot tell 
you at the moment. What happened 
was this; on this occasion I had 
refused to recognise that pass and 
the vessel remained lying in Canton 
waters. On or about 12th August 
came news of the Protocol of Peace. 
The Consul thereon addressed the 
Viceroy and asked that the vessel 
might be allowed to clear for Singapore 
with the arms on board. I then had a 
consultation with the Viceroy and 
decided on recommendation of the 
Viceroy that we would allow the ship- 
ment of these arms per Abbey for 
Singapore as desired by the merchant 
on consideration of a bond. That matter 
occupied several days. I had to cor- 
respond with Hongkong and see and 
correspond with the Chinese Authorities. 
It was suggested by the Viceroy as a 
solution of the difficulty. If the bond 
were entered into then I would issue 
the shipping Permit. 

His Honor: Who issues official 
documents ? — I do as Commissioner of 
Customs. 



His Honor: The permit therein re- 
ferred to is issued by the Commissioner 
of Customs? — Yes. I laid the matter 
before the parties interested. I saw 
both Mr. Sylvester and the U.S. Consul 
from time to time. Sometimes Mr. 
Sylvester came in to see me about it 
and sometimes Dr. Bedloe came. I 
informed Dr. Bedloe of that decision 
and Mr. Sylvester. 

Mr. Wilkinson: Did Mr. Sylvester 
object or not to that or did he agree ? — 
He made no objection. 

Mr. Wilkinson: Then did Mr. 
Bedloe object ? — No. 

His Honor: That is, that no objec- 
tion was made to give a bond ? — None 
whatever that I can recollect. The 
Consul said to me regarding the bond, 
I should say, that the certincate to be 
produced from Singapore should be the 
certificate of the American Consul there. 
There was to be a certificate brought 
back from the Chinese Consul at Sing- 
apore on the arrival of the arms. Dr. 
Bedloe came to see me and said ** What 
is the objection to the U.S. Consul 
there ? " I replied ** I have no objection. 
I am willing take the responsibility of 
making the change." That came from 
the U.S. Consul. 

Mr. Wilkinson: As regards the 
actual bond itself. Who drew it up ? — 
I did. 

Mr. Wilkinson: Was it then ex- 
ecuted? In your office or where? 
What did you do with it? — It was 
executed in the Consulate, I suppose. 
I sent a draft to Mr. Sylvester. 

Mr. Wilkinson: Were you present 
when it was signed? — No. It was 
signed at the U.S. Consulate. I did 
not go there. I suppose I sent it to 
Mr. Sylvester. I do not remember. 
He was living at the hotel and I sup- 
pose I sent it to him under cover, and 
he went to the Consulate and had it 
executed, I recollect asking Mr. 
Sylvester whether he was a member of 
the firm of Spitzel and Co. I cannot 
swear who brought it back to the 
Custom-house. I was doing a great 
many other things at the time and can- 
not remember who brought it back. 

His Honor : You testified that there 
was some objection to details in the 
bond. Was there ever at any time any 
objection made by Mr. Sylvester, or 
any one else to you, to Kir. Sylvester 
giving the bond? — I recollect none 
whatever. It had never occurred to 
me until this case came on. The original 
application was to ship arms per Abbey 
and to send her to Singapore, and the 
turn it took was in accordance with the 
request of Mr. Sylvester. 

His Honor : When the bond was 
signed was it given to you by Mr. 
Sylvester under protest indirectly or by 
inference ? — No, I have no recollection 
of the slightest indication of a protest. 
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His Honor : Do you recollect any 
indication of a protest against giving 
a bond before that time? — No, I am 
speaking entirely on recollection. I 
have no idea in my own mind that there 
was ever any such idea of a protest. 

Mr. Wilkinson : As Commissioner 
of Customs did you receive a certificate 
from any one as regards the delivery 
of the cargo ? — No. 

Mr. Wilkinson : You not only did 
not receive any certificate but you in- 
quired by telegram ? — I did, and had 
several telegrams to the effect of 
** Abbey not yet arrived.** 

Mr. Wilkinson : My point is this, 
that whether they were shipping to Sing- 
apore or elsewhere that the certificate 
was not returned within the six weeks. 



Drew says it was 



His Honor : Mr. 
not returned at all. 

• Mr. Wilkinson : Now, were any 
steps taken to collect the money due 
on this bond ? — Yes, I believe that 
our solicitor demanded it from Mr. 
Sylvester. 

Mr. Wilkinson : Yes, but going 
back before that, did you take any 
steps to have the demand made ? — I 
cannot tell you absolutely. All I 
remember is we did take some steps. 
Mr. Grimes, as a member of the firm 
of Spitzel and Co., or an employee, 
was quite willing to accept service 
either in Canton or Shanghai. The 
inference is therefore that we took 
some steps to collect this money. I 
was informed of that in writing. 

His Honor : As far as the demands 
are concerned tne Referee will take 
cognisance of the fact that the Referee 
had a talk with Mr. Sylvester in this 
Court and Mr. Sylvester said he would 
not take cognisance of the bond unless 
the law made him do so. 

Mr. Wilkinson: Would a Hu-chow 
in the hands of a shipper be of 
itself, without any reference to you, 
sufficient for clearance ? — Certainly not. 

Mr. Wilkinson: Have you any 
knowledge of the application to the 
Chinese Government with regard to 
either Spain or America in reference 
to munitions of war ? — Certainly, I was 
cognisant of those applications through- 
out this business and was influenced by 
them. 

His Honor: That is not quite the 
question, aside from the neutrality laws 
were there special instructions by which 
you were counselled in regard to special 
care of this business ? 

Mr. Wilkinson: Yes, were you 
aware that China was belligerent or 
neutral in the war between Spain and 
America? — Neutral; we received in- 
structions. 



Mr. Wilkinson (producing two cir- 
culars). Are these copies of docu- 
ments? — They are copies of circulars 
issued by the Inspector- General of 
Customs to the Commissioners of 
Customs. I should say the copies are 
translations from the Chinese. They 
were made in the Customs house here 
from the original Chinese. The Eng- 
lish dispatch is a correct copy. 

Two circulars were handed in and 
marked exhibits D and E. 

Mr. Wilkinson: Did the Chinese 
recognise the belligerency of the in- 
surgents against Spain or America? — 
We have been informed firom Peking 
that China promises not to allow arms 
to be sent to the Philippines when 
engaged in the war with Spain. 

His Honor: There has been no 
recognition of the Filipinos as bellig- 
erents. 

Mr. Wilkinson: When this bond 
was executed did you grant any official 
document and if so, when before she 
left? — I granted a permit to ship the 
arms on board the Abbey, The arms 
up to this were on shore, or in cargo 
boats; they were within the jurisdiction 
of the Chinese Authorities of the port. 

Mr. Wilkinson: Did the ship im- 
mediately clear ? — She did. We clear- 
ed her in the usual manner for Sing- 
apore. 

Mr. Wilkinson: On behalf of the 
defendant, has the U.S. Consul, Dr. 
Bedloe, made any claim for duress? — 

No. 

Mr. Wilkinson: That is my case, 
your honor. 

Cross-examined by Mr. Piatt: I 
understood you to say that when the 
firsr Hu'chow was brought to you, you 
did not act upon it at all, you would 
not grant a shipping permit on the first 
Hu'Chow ? — You are right. 

Mr. Piatt : But afterwards you went 
to see the Hop-po, possibly the Viceroy, 
and after that, I think, you said that 
the Hu-chmc was subsequently con- 
celled? — I pointed out to the Chinese 
authorities — 

His Honor: I understood Mr. Drew 
to say that the Hu-chow was practically 
cancelled and another issued after- 
wards. 

Mr. Piatt: How was it cancelled? — 
It was disregarded because I did not 
issue the permit. I represented to the 
Chinese that it ought not to be re- 
cognised. 

Mr. Piatt: Then was another Hu- 
chow granted and did you issue the 
shipping permit? — I think there was 
one issued. 
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Mr. Piatt : If so it would be in the 
archivjBS at Canton ? — Yes. If you 
want any further explanation about that 
I would like to say this. As well as I 
remember it was this way. I had 
a despatch from the Viceroy approv- 
ing of this bond and shipment of the 
arms, and I then allowed them to be 
shipped, and the bond was sent to me 
two or three days afterwards. 

Mr. Piatt : How did he know the 
contents of the bond ? — I am not abso- 
lutely sure how he knew it. Certainly 
he knew it. He knew it from me. 
The whole story is rather stale, and 
our staff here have telegraphed for the 
documents. 

Mr. Piatt : Do you swear now that 
you had authority from the Viceroy to 
exact this bond ? — Yes. 

Mr. Piatt : Given verbally or in 
writing ? — In writing. 

Mr. Piatt : Where is it ; in the ar- 
chives at Canton ? — Yes. 

Mr. Piatt : Can it be produced ? — 
Yes. 

Mr. Piatt : As you may be aware 
your Honor, the whole point of my case 
is, that Mr. Drew had no authority to 
exact this bond, and I want to see it 
in writing. 

His Honor : I ask you, Mr. Drew, to 
send me this authority from the Viceroy 
as soon as you can get it. 

Mr. Piatt : Did I understand you to 
say that the Commissioner of Customs 
has no discretion at all in regard to 
issuing of shipping orders for arms 
when the Chinese Authorities have 
given an export permit ? — Yes. 

Mr. Piatt : By Rule 3, as you know, 
the import and export trade in all arms 
is prohibited ? — Yes. 

Mr. Piatt : Is it not the usual 
custom — that is, it rests with the 
Chinese Authorities alone to issue 
special permits to export arms. It 
does not rest with the Customs, but 
with the Chinese Authorities ? — The 
process is this, the Commissioner re- 
ceives from the Chinese Authorities an 
official document stating that these 
arms ma^ be exported and then the 
Commissioner of Customs issues a 
permit. 

Mr. Piatt : Is not the Commissioner 
of Customs bound to issue a shipping 
permit ? — No. 

Mr. Piatt : Why not ? — Because he 
is supposed to be cognisant of the 
contents. 

Mr. Piatt : Where do you find your 
authority for that ? — I find it in the 
instructions issued to the service. 



Mr. Piatt : When you receive a 
permit from the Chinese authorities to 
export then you are bound to issue a 
permit and all your duty is to see that 
the proper duty is paid ? — No, I do 
whatever is proper to do. It was my 
duty to read the Hu-chotc carefully, 
then go to the Chinese and say ** Do 
you mean this or do you mean to 
revoke it.** Then say ** You must re- 
voke it." 

Mr. Piatt : Now my question is, are 
not the Customs bound to issue a 
shipping order when a proper export 
permit is issued to us? — If a proper 
one is presented, yes. 

Re-examined by Mr. Wilkinson : Mr. 
Drew, by the word "proper" I under- 
stand you to mean, if you approve it? 
Yes. 

Mr. Wilkinson: You are aware, 
I suppose, of the Treaty provisions 
which I have read mentioning the 
Commissioner of Customs? — I am 
familiar with them. 

Mr. Wilkinson: Am I right in 
describing the Customs as an official 
department of the Chinese Govm- 
ment ? — Certainly. 

Mr. Wilkinson : You consider your- 
self a Commissioner of that service ? — 
Yes. 

Mr. Piatt : I have an application to 
make, and it is this. The point is, did 
Mr. Drew have authority to receive or 
demand this bond? AnyfliiDg oa that 
point must be obtained from Canton. 
We should be allowed to take evidence 
on that point, sir. Our word is at 
stake and, of course, we cannot take 
Mr. Drew's word alone. I would also 
like to have the evidence of the Viceroy 
on that point. The point that goes to 
the whole root of the case is the ques- 
tion whether authority was given. 

Mr. Wilkinson : My instructions are 
these, that our case is governed by 
the Treaty and on evidence given by 
Mr. Drew, and the question is what 
the Viceroy could have to do with it ? 
Of course my client will do his utmost 
to produce anything the Referee says 
he must produce. 

His Honor : The Referee has asked 
Mr. Drew to submit to the Referee as 
soon as possible this original letter 
from the Viceroy giving authority to 
demand this bond and to receive it. 
If that is not obtainable then the 
Referee will ask Mr. Drew to obtain 
and submit to the Referee a statement 
from the Viceroy as to whether he 
gave Mr. Drew power to obtain this 
bond and receive it, or not. Mr. Drew 
will therefore submit this original 
letter as soon as possible and if he 
cannot obtain it he will notify the 
Referee and the Referee will write to 
the Viceroy asking him in regard to it. 
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Mr. Wilkinson : I have no further 
witnesses. 

Mr. Piatt : Of course, there is 
another point that I may have to ask. 
Mr. Drew said Mr. Sylvester raised no 
objection, and my instructions are 
different to that. I may have to take 
evidfenCe upon this. 

His Honor : Of course you will 
recognise that the burden of proof is 
upon you. Here is a bond signed by 
Mr. Sylvester, and pyKma facie this is a 
good bond. If you want to refute it 
you must do so. 

Mr. Piatt : It may be necessary to 
have Mr. Sylvester's evidence on that 
point. I make no application at pre- 
sent, and I will take the evidence I 
have, but it may be necessary later to 
make such an application. 

Mr. Piatt : May it please your 
Honor, the great point I have to make 
is that Mr. Drew absolutely had no 
right whatever to exact this bond from 
Mr. Sylvester. The facts shortly are 
these. These goods were ordered from 
Mr. Sylvester by the Viceroy of 
Canton, the terms of purchase were 
eventually arranged and the shipping 
permit or import permit was granted 
by the Viceroy of Canton, to import 
these goods into Canton. This was 
taken by Mr. Sylvester to the Hong- 
kong Authorities .and an export 
permit was Obtained from them. The 
goods were then eventually taken into 
Canton, and then this import permit 
was granted by the Cantonese Authori- 
ties. After they had received these 
goods they then found there were too 
many for them and wished to return 
some of them. Accordingly arrange- 
ments were made between the Viceroy' 
and Mr. Sylvester that he should take 
back a certain number of these rifles. 

His Honor : I understand then that 
no more were shipped then the Viceroy 
ojdered. 

Mr. Piatt : Mr. Sylvester shipped 
into Canton as many as the Chinese 
Authorities ordered from him, and after 
they got to Canton they said they did 
not want so many from him and asked 
him to take some back. He therefore 
applied to the Consulate for an export 
permit from the Chinese Authorities 
to re-export these guns, and he even- 
tually obtained from the Consulate this 
export permit signed by the Bap-po, a 
Chinese official, and countersigned by 
the Customs. He then went to the 
Customs to present this permit of 
the Chinese Authorities to export 
the guns and to give the name of the 
ship, by which he wished to export the 
guns. Then the trouble began, and my 
point is this, that when that export 



permit was presented to the Customs 
by Mr. Sylvester then the Commis- 
sioner of Customs had nothing ' else to 
do than to grant a shipping permit and 
see that the proper dues were paid, 
and when they are paid grant a 
clearance certificate, taking to the Con- 
sulate all papers of the ship which 
would then be handed back to the 
captain. That is the whole of my case, 
that Mr. Drew ought to have granted 
this shipping permit to re-export the 
guns when the Chinese document was 
handed to him. He did not do so, but 
entered into negotiations with the Chi- 
nese Government and eventually an- 
other permit was granted by the 
Chinese Government upon certain terms 
and conditions. Amongst those terms 
and conditions Mr. Drew says that he 
was authorised by the Chinese to de- 
mand this bond. On that point there 
is a direct conflict of evidence. If he 
was not authorised to demand this bond 
then he had absolutely no right to 
demand it as Commissioner of Customs- 
The position of a Commissioner of 
Customs is merely to see that the 
proper dues are paid, and then grant a 
certificate, which is taken to the various 
Consulates, and the ship's papers are 
returned. I do not think I need take 
you right through these Treaties which 
have been already read to you. Rule 
3, which has been read to you, is to the 
effect that *• import and export trade is 
prohibited in the following articles." 
Then it sets out the articles, gunpowder, 
etc. But, as is well known to you, China 
having made that rule, she can if she 
likes give a special permit now and 
again to import and export arms. To 
get that special permit you do not go to 
the Commissioner of Customs, but you 
go to the Chinese Authorities, and if 
they make up their minds that this 
special permit should be granted then 
all you have to do is to take that special 
permit and ask them to act upon it. 
The Customs cannot turn round and 
say " We are not going to act upon this, 
the Chinese Govejnment has not under- 
stood and has not gone thoroughly into 
the matter." The Customs are the 
ministerial officers and have to see only 
that the duties are paid, and when the 
duties are paid, then they must issue a 
clearance certificate, which is taken to 
the Consul, and the ship's papers ob- 
tained from him. No money passes at 
all into the Customs, the money paid 
for 4^es are paid to the banks or 
Chinese officers appointed by the Gov- 
ernment. The Customs officers are to 
see only that the duties are paid, and 
that is simply and wholly their func- 
tion. That is shortly my point, that 
no authority was given to Mr. Drew to 
exact this bond, and I shall now call 
Mr. Etzel, who was in Canton at the 
time, in order that he may testify what 
he knows about it. 
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Louis L. Etzel, being duly sworn 
said : I am an American citizen. 

Mr. Piatt : Did these guns even- 
tually arrive in Canton and were .thTey 
delivered to the Chinese authorities ? — 
Yes. 

His Honor : How did they get 
there ? — They came in two parcels. I 
forget the name of the steamers. They 
did not came up by the Abbey , but 
came in the regular boats. 

Mr. Piatt : And eventually did the 
Chinese Government wish to return 
them ? — They rejected the cartridges 
and 500 rifles. 

Mr. Piatt : Did you wish to re- 
export — 

His Honor : What connection has 
Mr. Etzel with this ? Is he a rr^ember 
of Spitzel & Co. ? 

Mr. Piatt : He is a companion of 
Spitzel & Co., and not in their em- 
ploy. 

Mr. Piatt : Can you testify to these 
facts from your own knowledge ? — Yes. 

Mr. Piatt : Can you tell us what 
was wished to be done with these 
rejected rifles and cartridges ? — First, 
of course, Mr. Sylvester wished to re- 
export these rejected guns and cartri- 
dges and he accepted them on condition 
that they would grant a re-exportation 
permit, as he could not do anything 
with them in Canton. 

His Honor : Do you know this from 
Mr. Sylvester or from Mr. Bedloe ? 
— From both, I was with them when 
they talked it over. 

Mr. Piatt : What steps were taken 
to obtain this ? — I think it was applied 
for through the Consul. I think the 
official interpreter applied to the Hop-po 
for it. 

Mr. Piatt : Was it eventually 
obtained ? — Yes, I saw it. 

Mr. Piatt : Can you remember who 
chopped it or if the Commissioner signed 
it ? — I think it was purely a Chinese 
document with several signatures 
on it. I think there were several Chi- 
nese signatures and one foreign signa- 
ture on it. I cannot be quite certain 
but I think the foreign signature was 
Mr. Drew's. 

Mr. Piatt : This export permit 
was then handed to the shipping 
man who applied to the Customs 
for a shipping permit, naming the 
steamer and port of destination ? — The 
shipping permit was refused. There 
were several conversations between Mr. 
Sylvester and Mr. Drew. 

His Honor : Were you present at 
these conversations ? — No, I do not 
believe I was. 



His Honor : Then you cannot give 
evidence as to what was said there. 

Mr. Piatt : I want to put a question 
as to whether Mr. Bedloe ever asked 
witness whether Mr. Sylvester objected 
to that bond. 

! Mr. Wilkinson : I object. If de- 
fendant is absent from Court it is for 
defendant's convenience. 

Mr. Piatt : The only thing is then 
that I shall have to ask that de- 
fendant's e\'idence be taken. (To 
witness) You cannot speak then from 
your own knowledge as to what led up 
to the point when this bond was 
signed ? — No. 

Cross-examined by Mr. Wilkinson : 
Were you interested financially in this 
shipment up to the sailing of the vessel 
from Hongkong ? — No. 

Mr. Wilkinson : Then your interest 
in ^he matter was entirely as a friend 
of the parties ? — Yes, you may say as 
a friend. 

Mr. Wilkinson : You have now an 
interest in these arms ? — Yes. 

Mr. Wilkinson : I suppose at those 
interviews with the Viceroy's inter- 
preter you took an intelligent interest 
and knew what was going on ? — Yes. 

Mr. Wilkinson : I suppose the 
terms of the Hu-chino were discussed ? 
—Yes. 

Mr. Wilkinson : Clearly and fully 
discussed ? — It was clearly discussed. 

His Honor : Was it at any time 
suggested by Mr. Wong that the 
Uvrchtw should be issued tor a permit 
to go to Hongkong ? — I believe there 
was some talk at the beginning about 
sending the arms back to Hongkong. 
That was because they could not bis 
sold and it was simply a question of 
getting them away. Finally it was 
understood that they should go to 
Singapore. 

Mr. Wilkinson : One question I 
want to ask is this. Mr. Drew had 
asked for a bond in order to preserve 
the neutrality between America and 
China. Have those goods arrived at 
Singapore ? You are interested now 
financially in them. 

Witness : I do not know that I am 
bound to answer it. 

His Honor : You must answer it. 

Witness : No, they have not arrived 
at Singapore. 

His Honor : Now let me ask 
the witness a few questions. The 
guns and ammunition did go to Luzon. 
Now on whose orders did they go ? 
Do you know ? — Well I suppose on 
the order of Mr. Sylvester. He was 
the only man who could have ordered 
them to go there. 
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His Honor : Do you know what 
became of them when they got to 
Luzon ? — No, I do not. I am not cer- 
tain they were shipped there. 

His Honor : The arms and ammuni- 
tion, were they landed there ? — I did 
not see them landed. I believe they 
were landed. 

His Honor : Then it was not the 
intention when the ship left Canton 
that she should go to Singapore ? — 
That I do not know. I was under the 
impression that the goods were going 
to Singapore. 

His Honor : But did Mr. Sylvester 
leave Canton on this ship ? — No. 

His Honor : Then if he gave any 
orders as to her destination they must 
have been given before the ship left 
Canton ? — Yes. 

His Honor : Were there any orders 
given to your knowledge that this ship 
should go to Luzon ? — Not to my 
knowledge. 

His Honor: When she left Can- 
ton your idea was that she was going 
to Singapore ? — I was in a position to 
know she that not intend to go there. 

His Honor: Not at the time she 
left Canton ? — No, but within 24 hours 
after she left I knew she was going 
to Luzon. I was en board the ship. 
When she dropped her anchor I was 
a passenger and went to Manila. I got 
my information from the captain. 

His Honor : When you went on 
board you went as a passenger on this 
ship ? — Yes. 

His Honor : For Singapore ? — Yes. 

His Honor : You did not expect to 
go to Luzon ? — No. 

His Honor : You went to Manila ? 
—Yes. 

His Honor : And from Manila you 
went on to Singapore? — No. I did 
not go to Singapore. I remained in 
Manila for about two months. I have 
not been at Singapore since then. 

His Honor : Do you remember the 
name of the captain ? — Captain Ellis. 

His Honor : Do you know where 
he is now? — I do not remember. 
He was in Hongkong a little while 
ago. 

His Honor: Do you recollect the 
initials to his name ? — I do not. I 
only spoke to him as Captain Ellis. 

His Honor : Then I understand you 
left Canton on this ship as passenger 
to Singapore and that against your 
will you were carried to Luzon ? — 
Yes. 



Mr. Piatt : My case is at a distinct 
disadvantage in not having Mr. 
Sylvester here. He might be able to 
throw a good deal of light upon the 
circumstances which took place. 

His Honor : I will adjourn until 2 
o'clock. I will be glad at that time to 
hear both of you gentlemen on one 
point in my mind, as to the necessity of 
proving the formal protest. If Mr. Drew 
did right to exact this bond tnen the 
protest has got nothing to do with it. 
If he did not have a right, was there 
any necessity for that protest ? 

On resuming at 2 o'clock, 

His Honor: With regard to the 
point I brought up before the 
adjournment, if Mr. Drew had the right 
to mal^e a demand for this bond then 
the fact of the protest cuts no figure. 
If he had not the right still I hold that 
the actual protest was not necessary. So 
that it makes no difference whether the 
protest was presented or not. 

Mr. Piatt: With regard to that, 
supposing Mr. Drew had no authority 
to exact that bond, the bond itself is 
void ? 

His Honor : If he had no authority to 
exact it, it makes no difference, whether 
Mr. Sylvester protested or not. If he 
had authority then the protest would 
be equally of no avail, so there is no 
need to take Mr. Sylvester's evidence 
on that. 

Mr. Piatt : Yes. May it please your 
honor ; my first point is, — what are the 
duties»of a Commissioner of Customs ? 
Of course Mr. Drew has laid claim that 
these duties are very wide. I contend 
they are not. His duties are merely to 
see that the various duties laid down 
in accordance with the Treaties are 
paid, and when paid he then gives a 
clearance, which enables the ship's 
papers to go to the Consul. If we go 
to the Treaty to see how the land lies 
we find that the first Treaty is the 
Treaty of Tientsin, made between the 
United States, and China. With regard 
to the duties of a Commissioner of 
Customs, Article 19 says : — 

Whenever a merchant vessel * 
belonging to the United States shall 
cast anchor in either of the said ports, the 
supercargo, master, or consignee, shall 
within forty-eight hours, deposit the 
ship's papers in the hands of the Consul 
or person charged with his functions, 
who shall cause to be communicated to 
the Superintendent of Customs a true 
report of the name and tonnage of such 
vessel, the number of her crew, and the 
nature of her cargo, which being done, 
he shall give a permit for her discharge. 
And the master, supercargo, or con- 
signee, if he proceed to discharge the 
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cargo without such permit, shall incur 
a fine of five hundred dollars, and the 
goods so discharged without permit 
shall be subject to forfeiture to the 
Chinese Government. But if a master 
of any vessel in port desire to discharge 
a part only of the cargo, and to proceed 
with the remainder to any other 
ports : or if the master so desire, 
he may within forty-eight hours after 
the arrival of the vessel, but not* later, 
decide to depart without breaking 
bulk; in which case he shall not be 
subject to pay tonnage or other duties 
or charges, until, on his arrival at 
another port he shall proceed to 
discharge cargo when he shall pay the 
duties on vessel and cargo, according to 
law. And the tonnage duties shall be 
held due after the expiration of the said 
forty-eight hours. In case of the 
absence of the Consul or person charged 
with his functions, the captain or 
supercargo of the vessel may have 
recourse to the consul of a friendly 
power ; or, if he please, directly to the 
Superintendent of Customs, who shall 
do all that is required to conduct the 
ship's business. 

Then comes Article 20, which 
says: — 

The Superintendent of Customs, in 
order to the collection of the proper 
duties, shall on application made to him 
through the Consul, appoint suitable 
officers, who shall proceed, in the 
presence of the captain, supercargo, or 
consignee, to make a just and fair 
examination all goods in the act of being 
discharged for importation, or laden for 
importation, on board any merchant 
vessel of the United States. And if 
disputes occur in regard to the value of 
goods subject to ad valorem duty, or in 
regard to the amount of tare, and the 
same cannot be satisfactorily arranged 
by the parties, the question may, within 
twenty-four hours, and not afterwards, 
be referred to the said Consul to adjust 
with the Superintendent of Customs. 

Then Article 22, which says among 
many other things : — 

Duties of import shall be paid on the 
discharge of the goods, and duties of 
export on the lading of the same. 
When all such duties shall have been 
paid, and not before, the Collector of 
Customs shall give a port-clearance, 
and the Consul shall return the ship's 
papers. The duties shall be paid to 
the shroffs authorized by the Chinese 
Government to receive the same. 
Duties shall be paid and received either 
in sycee silver. 

In the Treaty of Tientsin, made the 
same year, between Great Britain and 
China, on that point it lays down these 
regulations, which are pretty much the 
same as those in the Treaty between 
China and the United States. Article 
37, says :— 



Within twenty-four hours after ar- 
rival, the ship's papers, bills of lading, 
etc., shall be lodged in the hands of 
the Consul, who will within a further 
period of twenty- four hours report to 
the Superintendent of Customs the 
name of the ship, her register tonnage, 
and the nature of her cargo. 

Then Article 38 : — 

After receiving from the Consul the 
report in due form, the Superintendent 
of Customs shall grant the vessel a 
permit to open hatches. 

Then Article 39 : — 

Any British merchant who has cargo 
to land or ship must apply to the 
Superintendent of Customs for a special 
permit. 

Article 40 says : — 

No transhipment from one vessel to 
another can be made without special 
permission. 

Article 41 says : — 

When all dues and duties shall have 
been paid the Superintendent of 
Customs shall give a port clearance, 
and the Consul shall then return the 
ships' papers, so that she may depart 
on her voyage. 

I say that what I have read to you 
from the Treaties regarding the Com- 
missioner of Customs that all he has to 
do is to act under the instruction of the 
Superintendent of Customs, who is a 
Chinese official. You apply to a 
Chinese official for all permits and 
for anything that is to be done with 
regard to exporting and importing 
goods. When you get that permit 
from the Chinese official you then 
take it to the Commissioner of 
Customs, and say ** I have got this 
permission. See this matter through." 
And then all the Commissioner of 
Customs has to do is to see that the 
proper duties are paid, and when paid, 
give a. port clearance, a declaration or 
certificate that all dues have been paid, 
and then armed with the certificate of 
the Commissioner of Customs, the 
captain or consignee, or owner of the 
goods, goes to the Consul, presents it, 
the ship's papers are returned to him, 
and the ship can sail. With regard to 
that point I would like to read you a 
short extract from a pamphlet written 
by Mr. George Jamieson, who was for 
a long time connected with the Con- 
sular service here, and who wrote 
a pamphlet on "The Revenues of 
China." 

Mr. Wilkinson : I must object. 

His Honor : Go on, objection over- 
ruled. It is not evidence but argu- 
ment. 
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Mr. Piatt : He says and I take it, I 
may say, from a reprinted edition here 
of the British version {Shanghai Mercury 
Office), with regard to the Imperial 
Maritime Customs revenue, ** the for- 
eign Commissioners of Customs, do not 
receive these " — the duties. You have 
already heard what I have read from 
the Treaties, that duties are not paid 
to the Commissioner, but paid to the 
banks here, and in other Chinese ports, 
paid to the Chinese official authorised to 
receive them. New, then I say the 
duties of a Commissioner of Customs, 
are to see that the duties are properly 
paid, and when properly paid, then to 
issue the usual port clearance, so that 
the ship*s papers can be obtained from 
the Consul, the ship can be cleared and 
then go away. With regard to the 
bond again, I draw your attention to 
one of the Rules already read out to 
you, that is, that import and export 
trade in arms is entirely prohibited, 
under Rule 3 of the Rules of the 
Treaty of Tientsin, and Mr. Drew 
himself admitted in his evidence this 
morning that if the Chinese Govern- 
ment like to grant a special permit to 
import or export arms, — as, of course, 
it is within their right to do, as they 
have made this Rule, and if they like 
to relax it in a special case, — they 
have a right to do so on their own 
conditions. He himself admitted that 
if any foreigner came to him with 
a special permit from the Chinese 
Authorities to export arms, then he 
would have no alternative, if the permit 
was a true permit, but to grant a 
shipping permit ; that is, he would have 
to give instructions to allow the goods 
to be shipped on board. His duties 
therefore in this case may be termed 
ministerial. He could not go behind a 
special permit given by the Chinese 
Government. He had no authority to 
say these goods should not be shipped. 
When a man has such a special permit 
from the Chinese Authorities, he takes 
it to the Commissioner of Customs, 
saying ** I have authority to ship arms 
from the Chinese Authorities. Now 
give me a shipping order to enable me 
to ship these goods away." That being 
done what happened in this case ? 
We have it in evidence that Mr. 
Sylvester wished to export these guns 
and that he had obtained from the 
Chinese Government a special permit 
to do so, and we also have it in evid- 
ence that this special permission was 
taken to Mr. Drew and Mr. Drew said 
with regard to it, I think, *» that he had 
his doubts." There was no place 
named to where the goods had to be 
re-exported, and therefore, on account 
of that, he had his doubts as to whether 
he could grant the usual shipping 
permit. And thereupon he put himself 
into communication with the Chinese 
Authorities. I say on that point that 



when this special permit was produced 
to Mr. Drew he had no other course 
open to him but to fulfill the orders of 
his superior and grant the shipping 
permit. He had already got the ex- 
port permit and he should have granted 
the shipping permit. He thought 
that China might be infringing her 
neutrality in giving the permission she 
did. With regard to this point, would 
China have violated this neutrality if 
she had granted the special permission 
to re-export these arms, not knowing, 
if you like, that the arms were going 
to be exported in a United States 
vessel. I say it is plain by the autho- 
rities that China would not have in- 
fringed her neutrality a bit. Though, 
of course, I ask you to bear in mind 
on this point, that at that time the 
Protocol of Peace had been signed 
between the United States and Spain, 
I think on 13th August, and this 
trouble regarding the permit did not 
arise until sometime afterwards. As- 
suming that war was existing between 
the United States and Spain would 
China be infringing her neutrality by 
allowing those arms to be conveyed to 
Manila where the United States were 
supposed to be ! With regard to that I 
will read to you from Douglas Owen, 
with reference to Export Carriage. 
{Declaration of War, page 350, refer- 
ring to the Franco-German of 1870, was 
read) Then on the same point on page 
363 (Read) I claim on what I have just 
read that a nation is not infringing 
her Ikeutrality by allowing contraband 
of war to be exported. I think a 
nation might be if she allowed her 
citizens to do this. It goes further and 
says that it is within the right of 
belligerents to sell within the neutral 
territory and country warlike stores. 
(Page 386 read). Therefore, I say in 
this case, supposing, as has not been 
proved to the Court yet, that China 
did issue a proclamation forbidding the 
exportation of warlike stores, arms, and 
material on the ground of infringement 
she can if she pleases at any time by 
special permission allow arms to be 
exported. By doing so she would not 
have violated her neutrality if Spain 
came along afterwards and was allowed 
the same privilege. All China has to 
do is to be thoroughly impartial in 
these privileges to each belligerent. I 
only quote that on the point, as to 
whether China had the power to allow 
this exportation of arms to take place, 
I say she could do so if she pleased. 
The Chinese Authorities were not 
infringing their neutrality by granting 
this permission, and Mr. Sylvester 
having obtained from them this special 
permit, all he had to do was to take it 
to the Customs, to obtain the usual 
shipping permit to enable him to put 
those guns on board ship. These 
permits are only granted in order that 



Digitized by 



Google 



[ 15 ] 



the Customs may see that the proper 
dues are paid to the Imperial Govern- 
ment. When those dues are paid all 
the Commissioner of Customs has to do 
is to give a certificate to that effect, 
and that is carried to the Consul who 
returns the ship's papers. If Mr. Drew 
had authority to exact this bond, that 
authority must be direct or indirect. 
Now the only persons who can give 
authority to exact a bond are the Chinese 
Authorities. If he got his authority 
direct from the Chinese Authorities 
to exact this bond then we wish to see 
it. I understand, of course, that the 
Court has decided, that Mr. Drew 
having said he had authority, 
given to him in a letter written 
by the Viceroy, that the original 
letter from the Viceroy and no 
copy, will be produced here. If it 
cannot be produced, and the only reason 
I take it for that, would be that it is 
not in existence, then I understand the 
Court will put itself in communication 
with the Viceroy and ask him whether 
he had given the document. Now did 
Mr. Drew have indirect authority ? 
On this point I need not repeat myself 
by saying that he as Commissioner of 
Customs was only to see that the 
proper duties were paid to the Chinese 
Government. He had np discretion 
whatever, as he himself admitted, with 
regard to the exportation or importation 
of arms, and that when the first special 
permission was granted and presented 
to him, Mr. Drew would have been 
well within his rights by granting a 
shipping permit. I go further and say 
that he should have done so. He was 
entirely a ministerial officer there, and 
we had done everything required of us. 
An American citizen had obtained 
a special permit from the Chinese 
Authorities to export and to pay proper 
duties. That there was a war between 
Spain and the United States at t4iat 
time had absolutely nothing whatever to 
do with Mr. Drew. That did not give 
him any authority to exact this bond. 
And lastly, assuming that China had 
passed a law forbidding the exportation 
of arms during this war, she clearly 
could have revoked it any time she 
liked without infringing her neutrality, 
as I tried to explain previously. But 
the Chinese Authorities alone are the 
proper people to say on what conditions 
she will allow arms to be exported on 
this one particular occasion, and they 
are the sole judges as to what is right 
and what is wrong in the matter. In 
this case if they said to Mr. Drew ** we 
do not allow this exportation of arms 
to take place unless a bond is given '* 
may be Mr. Drew would have done 
right in asking that a bond should be 
taken. Unless on special authority 
insisted, and insisted on in writing, it is 
void, for no verbal conversation can 
give authority of this kind, because you 



will notice that the bond is not sealed, 
and it is always a rule of law that if a 
man authorises another to receive a 
bond under seal he also authorises 
under seal that person to execute this 
bond. But having no authority the 
bond is void and of no force whatever. 

Mr. Wilkinson : My learned friend, 
Mr. Piatt, has naturally from the 
necessity of the casse been boiind to 
consider a matter, which after all 
neither he nor I have the slightest 
thing to do with namely the duties of 
a Commissioner of Customs. The duties 
of a Commissioner of Customs are pro- 
bably known to plaintiff by diligent 
study of instructions from Peking, but 
as an official and officer of the Chinese 
Government, and whatever his duties 
may be, it has nothing whatever to do 
with the defendant. What his rights 
were in this case, as an officer of the 
Chinese Government, chosen by the 
Tsungli Yamen, to look after this 
particular matter, namely the export of 
arms, is what this Court has to con- 
sider. We know the Treaty Regula- 
tions regulating and providing for im- 
ports and exports in any contraband 
articles, and the articles which are 
allowed at all time to be traded in. 
But, sir, what is the use of re-reading 
articles of Treaties as regards allowable 
imports when we are dealing with the 
absolute discretion of the Chinese 
Government in making such rules and 
regulations as it thinks fit to carry on 
any particular trade. The Chinese 
Government has made no agreement 
with Mr. Sylvester or the United 
States as to whether a Commissioner of 
Customs is to do certain things or not. 
We have had the evidence of Mr. 
Drew, that, directed by the Tsungli 
Yamen, through Sir Robert Hart, he 
took special precautionary measures 
regarding the export of arms. Where 
an executive officer is vested with 
authority something must be left to his 
discretion. Where you have discretion 
you have responsibility and let me deal 
with this particular Hu-chotc. Mr. 
Sylvester seems to have broken Article 
28 of the Treaty of Tientsin, which 
deals with communications with the 
Chinese Authorities, for apparently 
what did happen was that Mr. Sylves- 
ter had a private talk with the Viceroy 
himself. As regards the Huchow we 
have no evidence that the Viceroy 
considered it in any other light than 
Mr. Drew did. He was asked to grant 
a Huchow for the export of arms and 
not being in a position to judge the 
whole of the facts he sent it down to 
Mr. Drew to see if he was going to 
act on it or not. Then we h-eve the 
statement of Mr. Drew, who, on his 
oath, says that in the exercise of his 
duties he used his discretion with 
regard to the Huchow, and went to the 
Viceroy and said he did not think it 
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ought to be granted. Finally, as Mr. 
Drew says, the Hu-chow was cancelled 
and another subsequently obtained 
upon which the guns were passed, and 
this was acted upon, on Mr. 
Drew's terms being accepted and the 
bond given. As regards International 
Law I think my learned friend has 
taken one dictum, a dictum from a dis- 
patch written at the time when Great 
Britain was well known to be 
temporarily in sympathy with France. 
Moreover it is the mere statement by a 
foreign minister to a complaint, and in 
effect that he was going to see that 
trade carried on whether J:hey liked it 
or not. If Mr. Piatt had read further 
on in the same book he would have 
come to the case of the Alabama. 
(Extracts of this case read). I hold that 
the Chinese Government was perfect- 
ly right. We are not dealing with the 
rights of a neutral with regard to 
selling arms to well-known belligerent 
powers, but whether China could allow 
arms to be sold to a non -recognised 
class of insurgents. That is a matter 
for the Government to exercise its 
discretion through any Viceroy it 
pleases and it is no matter for the 
defendant Mr. Sylvester, in this case. 

His Honor : Article 637 of the Con- 
sular Regulations provides that after 
hearing any case the Referee may 
deliver his award sealed to the Con- 
sulate the case is referred from, where 
it will be opened. So in this 
case unless the parties settle the 
matter before I make my award, I 
will send my award to the Consul in 
Canton, who will open it and approve 
it or disapprove it. If he disapproves 
it goes to the U.S. Minister at 
Peking for final settlement. Of course 
if he approves it then there is 
an appeal to the United States circuit 
Court for California in a case of this 
size, involving more than 2,500 gold doll- 
ars. I have to thank you, gentlemen, the 
attorneys, for the courtesy with which 
you have conducted this case, -and Mr. 
Drew, I would like you to get me the 
Eu-chow, also the letter from the Viceroy. 
If you can possibly do so, produce the 
original Hu-chow, and telegraph to Can- 
ton for the same. My decision is reserved. 

Shanghai, 2nd June. 

His Honor sat to receive certain 
documents applied for at the former 
sitting. 

His Honor : Since the last hearing 
certain papers have been filed with me. 
These papers of course could not be 
admitted except in open Court before 
both counsel and after hearing argu- 
ments in case of some as to their being 
admissible or not. Here is a long 
statement from a man named Grimes, 
from Hongkong, which does not seem 
to me to have practically anything to 
do with the case. 



Mr. Wilkinson : I have got a copy 
of it. There has been no opportunity 
for cross-examination. 

His Honor : I do not intend to 
consider it in the case at all. Mr. 
Drew has sent me some papers. Here 
is a long letter from G. W. Ellis, late 
master of the s,s. Abhet/y and he asks 
that his statement may go in. 

Mr. Wilkinson : When the case was 
adjourned, your honor, it was for the 
purpose that my client, Mr. Drew, 
should procure a certain document, and 
I do not think anything further should 
be taken at all. 

His Honor : I overrule you on that. 
If this were an ordinary court case, yes, 
your view should be taken, but being 
a case before a referee I think it is best 
to take in all documents that are neces- 
sary to solve it. However, after this 
morning, I will take in nothing else. 

Mr. Wilkinson : I wish also to draw 
attention to the fact that the authors of 
these documents are not here to be 
cross-examined. 

His Honor: I will bear that in 
mind. 

Mr. Piatt: With regard to the 
captain's statement I have no objection 
to that going in. The point seems to be 
that he wants to clear his character. 

His Honor : I agree with you upon 
that. Part of his letter of course reflects 
upon the evidence which Mr. Etzel 
gave. The captain simply writes that 
every European on the s.s. Abbey knew 
where the arms were going to. That 
Mr. Etzel himself went on the steamer 
to explain the mechanism of the Maxim 
guns to the purchasers. 

Mr. Wilkinson : I raise the question 
about this affidavit of Sit Ming Cook 
before the Consul at Canton, as you 
will see he gives evidence of what was 
told to him by someone else. 

His Honor: It is absolutely irreg- 
ular, of course, Mr. Piatt, but at the 
same time we will take it for what it 
is worth. A letter from a Chinese 
quoted by Mr. Etzel will be put in on 
the same terms. Mr. Drew has offered 
the following documents : — United 
States Consul's application for the 
Hu'Chow for the exportation of these 
arms. The office draft of the Hu-chow 
and the letter from the Viceroy allowing 
the exportation of the arms on condition 
that a bond be given. Also a statement 
from Mr. Drew inclosing those and 
specifying as to the dates on them, that 
they were made at the time of receipt 
and by himself. These were sent in 
response to the order of the Court. 

Mr. Piatt raised the question as to 
the date of the despatch received by 
Mr. Drew from the Viceroy. Enquiry 
should be made at Canton he thought 
as to the exact date when this document 
was received. 
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His Honor: Here is the dispatch, 
put in ; it is a question for me to decide 
as to its credibility or not. 

Mr. Piatt: On anything as to an 
important point like that we should 
have evidence. In this case we should 
have the evidence of this Mr. Wong. 

His Honor: What better evidence 
could you have on this point than the 
Commissioner's evidence ? Is there any 
stronger evidence from the Custom 
House than that of the Commissioner ? 
That he made it in his own handwriting 
he said before in evidence. 

Mr. Piatt : He never gave in evi- 
dence as to when he received the dis- 
patch. 

His Honor : I beg you pardon. If 
you will read page 9 of the printed 
evidence you will find that he did. 
(Extracts from pages 9 and 7 read.) 
Tne statement of Mr. Drew marked 
Ex. 3 will b3 admitted. The Consul's 
appHcation for a Huchom and the draft 
of the Huchoiv will not be admitted. 
The Viceroy's despatch marked Ex. 4 
will be admitted. 

Mr. Wilkinson : I believe Mr. Piatt 
wishes to put in what I call translation 
of dispatches. I wish to point out that 
no statement is made with regard to 
them, no official declaration that they 
are true. 



His Honor : 
lations ? 



Who made these trans- 



Mr. Levy : The translations were 
made by a Chinaman, an American 
student. 

His Honor : These are absolutely 
inadmissible in any Court as they are 
and I would like to have some evidence 
with regard to them. Mr. Piatt, you 
had better give me as fully as you can 
how these dispatches were got and I 
will take them for what they are worth. 

Mr. Piatt: Personally I have not 
gone into them, but Mr. Etzel can give 
you some information with regard to 
them. (After a consultation.) Mr. Etzel 
went down to Canton and he asked a 
friend of his to obtain a copy of the 
dispatches which were in the Foreign 
Office at Canton and this is the trans- 
lation of them. That friend is quite 
prepared to come forward and give 
evidence from Canton. I hope you are 
not going to decide on hearsay evidence 
and on the evidence of the petitioner 
himself. If you will put us in the 
position to contradict that evidence we 
can do so. We are not in a position 
to do it here but must go to Canton. 
I ask you in common justice that we 
should be placed in a position to 
contradict petitioner's evidence, as we 
are hundreds of miles away from the 



place where it took place. When I 
came to this hearing I understood Mr. 
Drew was going to produce his auth- 
ority for exacting this bond. This 
procedure has been carried out simply 
for Mr. Drew's convenience. 

His Honor : Is this friend of Mr. , 
Etzel's who gave him this translation 
an official of the Chinese Government ? 

—No. 

His Honor : No connection with the 
Viceroy's Yamen ? — No, only through 
friends. He is a friend of the Secre- 
tary, Mr. Wong. 

Mr. Wilkinson : It is not my case 
that depends upon this despatch at 
all. If they thought the date of the 
dispatch important then they should 
have raised the question at the proper 
time when Mr. Drew was before the 
Court. 

His Honor : Of course, Mr. Piatt, 
since the first hearing Mr. Etzel has 
visited Canton and it would have been 
an easy matter to have got an affidavit 
of somebody's testimony there. This 
case has not been conducted for Mr. 
Drew's convenience in the slightest 
degree. Here is the document which 
we asked for. He puts in a statement. 
I have got the take it for what it is 
worth. You put in a statement. I 
have got to take that for what it is 
worth. Of course a common-sense 
view of these translations is that when 
made they should have been verified 
by some affidavit. The Referee will 
not admit these documents. I will 
read them over and if I consider any 
document here is essential to the case 
in the slightest degree I will take my 
own steps to get a verified copy of the 
translation from the Viceroy's Yamen. 
If in my judgement they are not 
essential then I shall take no steps to 
have them verified. With regard to 
the date if I have any doubt (or any 
doubt and consider the point essential) 
I will take steps for securing it. No- 
thing more will be admitted in this case 
except such things as I myself may 
think necessary to get. The case is 
adjourned. 
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THE DECISION OF THE REFEREE. 

The decision of the Referee in this 
case is as follows : — 

In July, 1898, a large quality of 
rifles and cartridges were brought from 
Hongkong to Canton by W. F. Sylves- 
ter (the defendant in this case) in the 
river steamers plying regularly between 
the two ports. These arms were landed 
in Canton under a Hu-chow or permit 
from the Cantonese Authorities. Part 
of them were afterwards accepted and 
part rejected by the Chinese Authorities 
at Canton. During the same month 
the British registered steamer Pang 
arrived at Canton in ballast. On 
August 5th, 1898, the captain of the 
steamer above mentioned, brought to 
E. B. Drew, the Collector of the I. M. 
Customs at Canton (the plaintiff in this 
case) several documents. 

I. — A letter from the British Consul 
at Canton that the Fastg had been sold 
to W. F. Sylvester. 

2. — A letter from Edward Bedloe, 
the United States Consul at Canton, 
that W. F. Sylvester had registered in 
the U. S. Consulate at Canton, a bill of 
sale of the Pastg to W. F. Sylvester 
and that the craft had been given 
American registry under the name of 
the Abbey. 

3. — A Huchow or permit from the 
Hoppo or Customs Taotai (Chinese) 
fjr the reshipment of h\& hundred 
rifles and 500,000 cartridges of the 
above described arrival of munitions of 
war from Hongkong. This Huchow 
was based on a letter from the U. S. 
Consul that a purchaser had been found 
in Hongkong for the rejected portion 
of the arms, and asking therefore that 
a permit be granted for the re-export 
of that portion. Application was then 
made to the I. M. Customs to clear the 
A bhey with the said rejected munitions 
of war on board for Singapore. The 
Collector of Customs refused to grant 
such clearance under the above men- 
tioned Huchftw. The Chinese Authori- 
ties later offered to allow the shipment 
of the arms in question to Hongkong 
either in the regular steamers or in 
a man-of-war to be furnished by the 
Chinese Government. Neither offer 
was accepted. 

On August 1 2th, Consul Bedloe ask- 
ed that the vessel be cleared for Sing- 
pore with the aforesaid arms on board, 
and stated that the protocol of peace 
between the United States and Spain 
had been signed. After consultation 
the Viceroy instructed Mr. Drew to 
allow the clearance of the Abbey pro- 
vided that Mr. Sylvester gave a suffi- 
cient bond that the arms would be 
taken to Singapore and to no other 
place. (Ex i) Mr. Drew says this 
letter was received by him on August 
2 1 St, and that he immediately informed 



the U. S. Consul and Mr. Sylvester of 
its contents, and submitted to Mr. 
Sylvester a draft of the proposed bond. 
After some minor changes the bond 
was signed by W. F. Sylvester for him- 
self and Spitzel & Co. on August 25th, 
binding themselves, imder a penalty of 
15,000 Kuping taels, to convey the said 
arms in the steamer Abbey to Singa- 
pore and to no other place, and to pro- 
duce to the Commissioner of Customs at 
Canton within six weeks from the date 
of the bond, an official certificate from 
the U. S. Consul at Singapore that the 
500 rifles and the 500,000 cartridges 
had duly arrived on board the Abbey 
at Singapore. (Ex. 2.). Mr. Drew 
then cleared the Abbey for Singapore. 

No claim is made that the Abbey 
went to Singapore: and no certificate 
from the U.S. Consul there has ever 
been filed at Canton, as provided ijj 
this bond. 

Mr. Etzel, witness for Mr. Sylvester, 
testifies that he went on the A bbey from 
Cantcn directly to Batanzas on the 
coast of Luzon ; and the captain of the 
Abbey testifies "the cargo was landed 
on tiie same day of the ship's arrival 
at Batanzas." It is a matter of com- 
mon knowledge (though not brought 
out in the testimony before me and only 
added here to round out the statement 
of facts and not as in any way essential 
to the case) that most of the cargo was 
delivered to Aguinaldo's representa- 
tives, while the ship and the small 
remainder of the cargo were seized by 
the U.S.S. McCulhrh. 

The Plaintiff, E. B. Drew, sues for 
the amount of the penalty of the bond 
executed on August 25th, 1898. (Ex. 
2). The Defendant, W. F. Sylvester, 
admits the bond and its execution but 
denies that it has or ever has had any 
binding effect on him ; or that he is or 
ever was under any legal obligation 
whatsoever by reason thereof. He 
avers that the said document was void 
ab initio. This suit was brought before 
A. H. White, then Acting Consul at 
Canton, and referred to me by written 
agreement of both parties to the suit. 
Having been duly commissioned by 
the U.S. Consular Court at Canton as 
Referee, I heard the testimony and 
arguments thereon on April 28th, 1899, 
and June 2nd, 1899. 

There is no question as to the 
general right of China to prohibit either 
the import or export of firearms and 
explosives. This has been expressly 
recognize by treaty (Treaty of Wang- 
hai — Supplementary Articles to the 
Treaty of Tientsin). 

Neither does any question of a con- 
tinuous voyage enter into the case. 
The rifles and cartridges were landed 
at Canton and were under Chinese 
jurisdiction and could only be exported 
by express permission of the Chinese 
Authorities. 
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Neither can there be any doubt as to 
the necessity laid upon China that great 
care should be taken in allowing ship- 
ments of arms. For several years there 
had been a chronic rebellion in the 
Philippine Islands. The insurgents 
had not been recognized by any nation 
as belligerents ; but the rebels, keeping 
up a constant guerilla warfare, seemed 
only to need a supply of arms to make 
serious trouble for the Spaniards. To 
safeguard against any shipment of arms 
from China, the Spanish Minister had 
applied to the Government of China on 
December 25th, 1896, to strictly pro- 
hibit the export of munitions of war 
from all Chinese ports to the Philippine 
Islands and to instruct the Viceroys 
whose provinces border on the sea, and 
the Inspector- General of Customs, to 
"take effective measures to prevent the- 
export of munitions of war to the 
Philippine Islands from places under 
their jurisdiction." The Tsungli 
Yamen issued the instructions as re- 
quested and the Inspector- General of 
Customs on Jan. 4th, 1897, issued an 
order to all Commissioners of Customs 
**to do whatever may be locally neces- 
sary to give full effect to the spirit of 
of the Legation's request and the 
Yamen's reply." (Ex. 3). 

On May 5th, 1898, after the out- 
break of war between the United States 
of America and Spain, the Insp>ector- 
General of Customs, again, at the 
direction of the Tsungli Yamen, issued 
a circular to the Commissioners of 
Customs, calling attention to the Neut- 
rality Proclamation of China,and order- 
ing them to issue special local proclama- 
tions, enjoining the strictest neutrality. 
The British Government, having regard 
to the second rule of the conditions pre- 
cedent to the Treaty of Washington, 
**A neutral Government is bound not 
to permit or suffer either belligerent to 
make use of its ports or waters for the 
purpose of the renewal or augmentation 
of military supplies or arms," had 
adopted stringent regulations to prevent 
the use of Hongkong as a military base 
for either belligerent. No arms could 
be shipped therefrom direct to Luzon. 
Dealers in arms might, however, ship 
arms from the depdts in Hongkong to a 
Chinese port and thence attempt to 
take them to Luzon. It was thereupon 
incumbent on the Chinese Government 
**if it wished to enjoy the rights of a 
neutral state, to see to it that its ter- 
ritory should not be made a point of 
departure of hostile expeditions against 
either belligerent." finst. Int. Law, 
1875). This duty fell especially on the 
Commissioners of Customs at the 
various ports. They are the officers 
most generally used in all countries to 
enforce neutrality. (Bayard, May 28th, 
18S5). I^ most Chinese ports, more- 
over, the Commissioner of Customs is 



the only responsible official of the 
Chinese Government with knowledge 
of foreign affairs and international law. 
He is the natural adviser of the Chin- 
ese officials in all such matters. 

The responsibility of preventing ship- 
ment of arms is peculiarly direct 
in China. The general trade in arms 
is prohibited by treaty and permission 
to export arms can only be given by 
the Chinese Government in individual 
cases. Arms are not an article of 
general, commerce dealt in continually 
and without interference by the 
Government beyond the ordinary pre- 
cautions t^ken for safety. As each 
transaction can only be made by ex- 
press permission of the Authorities, so 
those Authorities must see to it that 
such permission is not used to the 
detriment of a friendly State. This 
duty lies on every member of the 
service. When the Commissioner of 
Customs at Canton received the permit 
from the Hoppo to export these arms, 
he would have been derelict in his duty 
to the Chinese Government had he not 
have held such permit until he could 
call the attention of the Viceroy to 
the danger of clearing the Abbey with 
arms ; and to the suspicions aroused by 
the fact that clearance was asked for 
Singapore under a Buchow implying 
clearance to Hongkong. 

In this particular case the arms came 
from Hongkong to the Chinese auth- 
orities in Canton by the regular river 
steamers. Immediately following, came 
an empty steamer under the British flag 
in the name of one Grimes, an employee 
of Spitzel & Co. Grimes and this steamer 
had had trouble at Hongkong with the 
British Authorities over an attempted 
shipment of arms. Grimes transferred 
the steamer to Sylvester, a member of 
the firm of Spitzel & Co., his employers. 
Sylvester being an American, the vessel 
was put under the American flag. 
When a portion of the arms had been 
** rejected " Sylvester accepted the re- 
jection ; and ** a purchaser having 
been found in Hongkong," asked 
clearance of the vessel and arms to 
Singapore. The Collector of Customs, 
refusing this clearance, offered to allow 
the rejected arms to go back to 
Hongkong by the regular Canton - 
Hongkong steamers, or by a Chinese 
man-of-war ; thus protecting China 
against a possible infraction of her 
neutrality, and not causing any expense 
to Sylvester in getting the arms to his 
"purchase^ in Hongkong." But Sylves- 
ter was only content with clearance to 
Singapore. After the Commissioner 
had received final instructions from the 
Viceroy, Sylvester gave the bond in 
question on the condition that the 
vessel should be cleared for Singapore. 
The vessel, thus cleared, sailed, leaving 
Mr. Sylvester in Canton. Etzel says 
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Sylvester was the only one competent 
to order where the vessel should go. 
Etzel says that he went on board as a 
bona-fide passenger for Singapore and 
was taken to Luzon against his will. 
He, however, did not afterwards go to 
Singapore. The captain of the Abbey 
says that all the Europeans on board 
knew before the Abbey left Canton that 
she would go direct to Luzon, and that 
Mr. Etzel went to instruct the insurgents 
in the use of the Maxim guns which 
were a part of the cargo, and that he 
did in fact so instruct them. The facts of 
the ship's career after leaving Canton 
amply justify Mr. Drew's suspicions 
and his wisdom in taking especial pre- 
cautions with regard to this shipment, 
which actually proves to have been con- 
ceived as a deceit against the Chinese 
Authorities and a deliberate attempt to 
evade the Chinese neutrality regulations. 

Mr. Drew testifies positively that he 
received instructions in writing from 
the Viceroy, the highest Chinese autho- 
rity of that region, on August 21st, to 
demand the. bond which Was given on 
August 25th (Ex. 4). No positive con- 
tradiction of this is offered but only a 
purported translation of a letter from 
the Governor (Ex. 5), of the same 
tenor, the original of which it is 
claimed, was dated Sept. 2nd. By its 
own terms however it could not have 
been written on Sept. 2nd. (See note 
thereto.) But Mr. Drew puts in the 
original of the letter from the Viceroy, 
dated August 21st, and his own date 
mark of receipt (Aug 21st) made, he 
says, at the time. 1 see no reason to 
doubt that the fact is as Mr. Drew 
states it: viz., that this letter from the 
Viceroy was received on August 21st. 

It is plain, therefore, that China was 
not only under the general obligations 
• of neutral nations, but also that special 
agreements had been made to have the 
Viceroys and the Customs officers use 
every diligence to prevent shipments of 
arms to the Phillippine rebels from 
Chinese ports. The circumstances sur- 
rounding this shipment were such as to 
arouse suspicions in the mind of Mr. 
Drew and in the mind of the Viceroy as 
soon as he understood them ; which sus- 
picions events justified. These arms 
could only be exported by special per- 
mission of the Chinese Government, as 
a favor and not as a right. It follows 
that the Chinese Government was com- 
petent to dictate the terms on which it 
would give such permission, Such terms 
were laid down in the instructions given 
the Commissioner of Customs by the 
Viceroy. The Commissioner of Customs 
in exacting this bond then was acting 
under, and in conformity to, the in- 
structions of the Viceroy and the agree- 
ments and engagements of the Chinese 
Government. The conditions of bond 
have not been fulfilled. 



I therefore give my decision in favor 
of the Plaintiff, E. B. Drew, Commis- 
sioner of the Imperial Maritime 
Customs of China, and against W. F. 
Sylvester, individually and as a mem- 
ber of the firm of Spitzel & Co., surety 
on said bond, in the full amount of the 
penalty of the bond dated August 25th, 
1898 (15,000 Kuping taels) with in- 
terest at four per cent per annum from 
Oct. 27th, 1898, to date of payment of 
this judgment; and for the Court costs 
in this case and for the Referee's costs. 
Interest shall be credited on above 
judgment at four per cent per annum 
on any sum or sums now in the hands 
of the Chinese Government and owing 
to said Sylvester and held as security 
for this bond, said interest to be figured 
from su(;h time as said sum or sums 
were due. 

John Goodnow. 

Bcfereei 

Shanghai, 19th June, 1899. 



Exhibit i. 

His Excellency Tan, Junior Guardian 
of the Heir Apparent, with button 
of the First Rank, President of the 
Board of War; and Governor- 
General of the Two Kuangs, to 
the Commissioner of the Imperial 
Maritime Customs at Canton. 

In reply to the report sent in by th^ 
Commissioner of Customs with re- 
ference to an application from Mr; 
Sylvester. to export 500,000 cartridges 
and 500 rifies per s.s. A bbey — I beg to 
to state that the U, S. Consul in his 
despatch received yesterday asked me 
to grant a Hu'chaw {i.e. a permit) to 
export the above (cartridges and rifles). 

Finding that the rumors about cessa- 
tion of hostilties between the U. S. of 
America and Spain are not an idle re- 
port, the laws of neutrality will not be 
infringed, if Mr. Sylvester really intends 
shipment tp Singapore; and there 
being a possibility of trouble arising if 
kept any length of time in the Interior, 
the Commissioner of Customs should 
make enquiries of Mr. Sylvester, and if 
the latter will give reliable security that 
the rifles and amnunitions shall go to 
Singapwre and to no other place, and pto 
cure a certificate from the Chinese Consul 
of that port vouching for their arrival ; 
then a permit for export can be granted ; 
but if no security is forthcoming, or if 
there is an uncertainty as to the port- of 
destination, there may be a risk of in- 
fringing the laws of neutrality, in which 
case it would be better to order reship- 
ment to Hongkong, or to allow tempor- 
ary storage in Canton, until news is 
confirmed as to the cessation of hostili- 
ties between the U. S. of America and 
Spain, when reshipment can be allowed. 
Dated the 5th day of the 7th Moon, in 
the 24th year of Kwang shu. 

(Aug. 2ist, 1898.) 
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Translated by the U. S. Interpreter, 
Stephen P. Barchet. 

I hereby certify this to be a true 
copy of the original on file with me, as 
translated by S. P. Barchet, Interpreter 
U. S. Consulate General, Shanghai. 

John Goodnow. 

On the original Chinese document is 
in pencil, "Reed 21st Aug. 1898.*' 



EXHIBIT 2. 

BOND. 

Know all men by these presents that 
I, W. F. Sylvester, of the firm of Louis 
Spitzel & Co., for and on behalf of my- 
self and of the said firm, am held and 
firmly bound unto Edward B. Drew, 
Esq., Commissioner of Customs at Can- 
ton China, in the sum of fifteen thousand 
Kuping taels of good and lawful sycee 
silver, to be paid to the said Edward B. 
Drew, his heirs and successors, for 
which payment to be well and truly 
made, I bind myself and the said Louis 
Spitzel & Co. my, and their heirs, 
executors and administrators, and every 
of them, firmly by these presents sealed 
with my seal. Dated this twentyfifth 
day of August A. D., one thousand 
eight hundred and ninety-eight. 

Whereas, the above-bounden W. F. 
Sylvester has this day applied for a 
Customs permit to ship five hundred^ 
Mauser Rifles and five hundred thou- 
sand Mauser cartridges by the American 
steamer A hhey, now lying at the port of 
Canton in China, and has undertaken 
that the riftes and cartridges aforesaid 
shall without delay after shipment be 
conveyed on board the said Steamer 
Abbey direct to the port of Singapore 
and to no other place, and that he, the 
said W. F. Sylvester will produce be- 
fore the Commissioner of Customs 
at Canton within six weeks 
from the date of this bond from the 
Consul of the United States at Sing- 
apore official proof that the arms and 
cartridges aforesaid have been duly 
conveyed in the steamer aforesaid to 
Singapore; and whereas, the said 
Edward B. Drew, Commissioner of 
Customs at Canton, has granted and 
issued to the said W. F. Sylvester the 
permit to ship as aforesaid. 

Now the condition of this obligation 
is such that if the above-bounden W. F. 
Sylvester shall by himself or by his 
agent produce and deliver to the Com- 
missioner of Customs at Canton, China, 
within the period of six weeks from the 
date of this bond a certificate signed and 
sealed by the Consul of the United 
States at the port of Singapore to the 
effect that the five hundred rifles and 
five hundred thousand cartridges 
aforesaid have duly arrived on board 



the steamer Abbey at the port of Sing- 
apore, then this obligation to be void; 
otherwise to be and remain in full force 
and virtue. 

W. F. Sylvester. 
(Seal) 

Signed and sealed in the presence of 
this 25th day of August, 1898. 

Edward Bedloe. 

U. S. Consul, Cantotiy China. 

I hereby certify this to be a true copy 
of the original on file with me, 

John Goodnow. . 



Exhibit 3. 
Circular No. 759 
Second series. 
Inspectorate-General of Customs, 

Peking, 4th January, 1897. 

Sir, — In connection with the disorder 
at present prevailing in the Philippine 
Islands, the Spanish Legation has re- 
quested the Yamen to take steps to 
prevent supplies of arms and munitions 
from being sent there from Chinese 
Ports, and the Yamen has of course 
consented. I enclose copy of the Ya- 
men' s despatch, and have to instruct 
you to do whatsoever may be locally 
necessary to give full effect to the spirit 
of Legation request and Yamen reply. 

I am. 

Sir, 

Your obedient servant, 

(Singned) Robert Hart, 

Inspector- OeneraL 



The Tsungli Yamen to the Inspector 
General 

December 27th, 1896. 

Sir, — On the 25th of December we 
received a despatch from the Spanish 
Minister stating that a body of rebels 
were fighting against the Government 
in the Philippine Islands and that the 
Spanish Foreign Office had telegraphed 
that the Tsungli Yamen should be 
asked to arrange that no arms or any 
munitions of war should be allowed to 
be conveyed from Chinese ports or any 
point on the Chinese coast to the 
Philippine Islands. We regard it as 
most reasonable that the export of 
munitions of war to assist rebels in any 
neighboring country should be pro- 
hibited and now having received this 
request from the Spanish Minister 
resident in Peking we now ask you, the 
Inspector- General of Customs, to issue 
an order strictly prohibiting the export 
of munitions of war to the Philippine 
Islands. Will you also order a secret 
search to be made at each Custom 
House. If such export should occur 
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each Custom House should act vigo- 
rcusly as the treaties direct in the 
treatment of the exporters. With en- 
closure. 



C(ypy of the Spanish Minister's despatch. 

The Spanish Minister begs to state 
for the information of the Tsungii Ya- 
men that a bcdy of rebels are in arms 
against the Government in the Phi- 
lippine Islands. Fighting with arms 
they imperil the peace of the natives of 
the Islands and of the foreign residents. 
The Spanish Government has been 
using its utmost strength to put down 
the insurrection. The Spanish Minister 
has just received a telegram from the 
Foreign Minister of the Home Govern- 
ment directing him to confer with the 
Tsungii Yamen and obtsiin their consent 
to put in force strict orders to prohibit 
the export of munitions of war from all 
Chinese ports and all points of the 
Chinese coast, to the PhiUppine Islands. 
He requests therefore that the Honor- 
able Tsimgli Yamen will issue an order 
to the Viceroys of Chekiang, Fuhkien 
and Canton, as also to the Nanyang and 
Peiyang Viceroys, and to the Inspector 
General of Customs, to take effective 
measures to prevent the export of mun- 
itions of war to the Philippine Islands 
from places imder their jurisdiction. 
If this is done, the rebellion will be 
without support and will be easily 
brought to an end. Thus the peaceful 
relations of Spain and China will be 
greatly pron^oted. 

Further England and other countries 
have secured by express regulations the 
prohibition of the export of munitions of 
war from China to other countries in 
Asia. The Spanish Minister is fully 
aware that the Honourable Tsungii Ya- 
men is first in its dealings in aU matters 
of public interest and is desirous to pro- 
mote harmony and peace. He begs also 
to remind them that Chinese residents 
in the Philippine Islands will greatly 
benefit by such action. The insurrection 
will be brought to an end and the lives 
and property of the Chinese inhabitants 
will be released from danger. He 
therefore very urgently requests the 
Chinese Government as promptly as 
possible to do what he asks and forward 
him an affirmative reply to this despatch. 
A necessary communication. 



Copy of the reply of the Tsungii Ya- 
man to a Despatch of the Spanish Minis- 
ter. 

25th December, 1896. 

Sir, — On the 25th of December we 
received from you a commimication in 
which you state that in the Philippine 
Islands a rebellion at present exists and 



that the Foreign Minister of your coun- 
try has by telegram directed you to 
confer with the Chinese Government in 
order to obtain their consent to prohibit 
the export of munitions of war from 
Chinese ports and all points on the 
Chinese coast to the Philippine Islands. 
You also requested us to instruct the 
Viceroys of Chekiang, Fuhkien and 
Canton as well as the Nanyang 
and Peiyang Viceroys and the 
Inspector-General of Customs to 
prohibit effectively such export. You 
added that Chinese residents in the 
Phi ippine Islands will obtain great 
benefit from such prohibition. On this 
we observe that the request of the 
Foreign Minister of your country that 
China should prohibit the export of 
munitions of war to the Philippine 
Islands is in accordance with Interna- 
tional Law. An order has been sent 
by this Yamen to the Viceroys of Che- 
kiang and Fuhkien and the two Kwang 
provinces as also to the Nanyang and 
Peiyang Viceroys and to the Inspector- 
General of Customs to institute an 
effective prohibition with a view to the 
early restoration of peace and order in 
the Phihppine Islaiids. As to the 
Chinese residents in the Islands, we 
trust that your honourable country 
will effectively protect them from any 
danger to which they may be exposed. 
A necessary communication. 

I hereby certify this to be a true copy 
of the original on file with me, 

John Goodnow. 



Exhibit 4. 

Tientsin, 17th May, 1899. 

Hon. John Goodnow, 

Consul General of the United 
States of America. 

Sir, — At the recent Abbey hearing in 
Shanghai you requested me to produce 
two documents ; these were. 

I. — The Huchow or Pass issued by 
the Chinese Provincial Authority at 
Canton authorizing certain munitions 
of war to be shipped by Sylvester, 
which document I refused to honor 
on the 5th August, 1898, when it was 
presented at the Custom House ; and. 

2. — The Viceroy's despatch to me 
authorizing me to require a Bond from 
Sylvester as condition of allowing the 
Abbey to ship the munitions of war. 

As regards i. 

I cannot produce the first of these 
documents. It was not retained at the 
Customs House because it was not 
honored ; so far as I know it was 
handed back at the time to Sylvester or 
to his agent. I can and do herewith. 
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produce, howeVer, the U.S. Consurs 
despatch to the Hoppo in which the 
aforesaid Huchow was applied for, and 
1 also produce the Hoppo' s o^ice draft of 
the said Huckow as issued m response 
to the Consul's application. Both these 
documents I saw at the Hoppo' s Yamen 
early on the 6th August 1898. (Both 
documents rejected by Referee.) 

I herewith hand you the despatch in 
question. It bears in pencil the foreign 
date of receipt by me written at that 
time in my handwriting, as well as the 
foreign date (in pencil) corresponding to 
the Chinese date, — also in my hand- 
writing and written at the time. (Aug. 
2ist, 1898.) 

I have the honor to be 
Sir, 
Your obedient servant, 

E. B. Drew. 

I hereby certify that this is a true 
copy of the original on file with me, 

John Goodnow. 



Exhibit 5. 

Translation of despatch from the Oovem- 
nor to the Custonns, 

" We have received a despatch from 
the Commissioner of Customs asking 
us whether Sylvester shall be permitted 
to ship the 500,000 cartridges and 500 
rifles by the s.s. Abbey and also a letter 
from the United States Consul yester- 
day requesting the issue of a permit 
authorizing their reshipment." 

** It is said that the Spanish -American 
war is ended, a report which cannot be 
untrue. If he exports his goods to 
Singapore there ^iil be no contraven- 
tion of International law. If they are 
detained here long they may be the 
means of creating trouble." 



** The Commissioner of Customs 
should request Sylvester to produce a 
reliable bondsman to guarantee the 
landing of his goods at Singapore and 
nowhere else, and his obtaining a 
receipt from the Chinese Consul at that 
port. If he could not produce such a 
bondsman and is not certain where he 
will eventually send his goods he may 
infringe the laws of neutrality. Under 
the circumstances we should demand 
the re-shipment to Hongkong or detain 
them here until we receive official 
notice of the closing of the Spanish- 
American war when he then will be 
permitted to re-export them,** 

** This is our reply to you and the 
instructions herein contained you will 
observe and follow.** 

N. B. — This is the despatch referred 
to in Mr, Sit Ming Cook*s statements re 
his conversation with Mr. Wong, For- 
eign Sect*y of the Viceroy of the Two 
Kwangs. This despatch was written 
under date of Sept. 2nd 1898, and 
received by the Customs and marked 
by them as follows : 

" Despatch * 183 received September 
3rd, 1898." This would be nine days 
after the Bond had been executed. 

Translator, 

I hereby certify that this is a true 
copy of the original on file with me, 

John Goodnow. 

^Note, — This document, it is claimed, 
was dated September 2, 1898. In it is 
a reference to ** a letter from the U.S. 
Consul yesterday requesting the issue 
of a permit authorizing their reship- 
ment.*' This refers to the arms which 
actually left Canton on the Abbey, Aug. 
25th, 1898. How is it possible that the 
Consul >^uld be asking on "Sept. ist 
for a permit for a shipment made Aug. 
25th? 

This document itself contradicts the 
statement as to its date. — J. G. 
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THE CHINESE GOVERNMENT 

AND THE EXPORTATION 

OF ARMS. 



The Hon. John Goodnow, the U.S. 
Consul-General at Shanghai, has just 
decided a case of considerable import- 
ance to the country he represents in 
its relation with China concerning the 
traffic in arms and munitions of war. 
The case was that of a claim made by 
Mr. E. B. Drew, a citizen of the 
United States and Commissioner of the 
Imperial Chinese Martitime Customs 
at Canton, against^Mr. W. F. Sylvester 
of the firm of Spitzel & Co., locally 
identified with the Chinese Corporation, 
Ltd., now in voluntary liquidation. 
The full report of the case, and the 
judgment have appeared in our columns 
and the principal incidents are no doubt 
fresh in the minds of our readers. The 
case came before Mr. Goodnow as 
Referee, it having been referred to him 
on agreement between the two parties 
for his hearing and decision from the 
U.S. Consular Court at Canton, and in 
the event of dissatisfaction with his 
judgment by either party there re- 
mained the option of appeal to the U.S. 
Circuit Court of California. In his 
judgment the Referee reviewed the 
facts of the case which had been placed 
before him, and the able arguments of 
the Counsel, Mr. H. P. Wilkinson for 
the plaintiff and Mr. W. A. C. Piatt 
for the defence. Tha judgment was 
undoubtedly the result of careful con- 
sideration, and we are of opinion from 
the facts before him that Mr. Goodnow 
could not possibly have arrived at any 
other conclusion. The judgment is ably 
expressed, lucid in argument and sound 
in law. 

The facts of the case were briefly 
that the defendant imported certain 
arms and munitions of war into Canton, 
part of which were ordered by the 
Viceregal Authorities there. As the 
Chinese rejected a part of the shipment 
the defendant desired to remove them. 
In this the defendant had every right 
to demand, but the question arose as 
to the ultimate destination of this sur- 
plus. At this period hostilities between 
the United States and Spain had ceased 
and the troops of the former were in 
possession of Manila. But it was ap- 
parent to every foreign resident in the 
East, with any knowledge of the 
native character, that although trouble 
between the Americans and Spanish 
had ceased on Filipino soil, hostilities 
were likely to commence at any moment 
between the Filipinos and their new 
masters. The Fihpino army checked 
in the full flush of a final victory over 
their hereditary foes by American in- 
tervention, were smarting under this, 
and other grievances resulting from 



what they considered to be broken 
promises regarding their autonomy on 
the part of the United States repre- 
sentatives. He who ran could read 
that all the Filipinos desired after the 
forcible prevention of their entry into 
Manila, were sufficient funds and arms 
to attempt to wrest from the Americans 
the fruits of their successful attacks on 
the Spanish. Shortly afterwards, hosti- 
lities did actually commence between 
the Filipinos and the Americans, which 
at the present moment still continue. 

The threatening attitude of afiJEurs 
was apparent to Mr. Drew whose 
suspicion as to the ultimate destination 
of the surplus arms was aroused, and 
he acted in the case as a conscientious 
official, influenced perhaps by feelings 
of patriotism, would act. The defen- 
dant said he wished to take the arms 
to Singapore, a place which any in- 
dividual would know would offer no 
market for Maxim guns and Mauser 
rifles. Consequently, acting in full ac- 
cordance with the instructions of his 
superior officer. Sir Robert Hart — made 
in response to the application of the 
Spaniards when they possessed the 
Philippines — he demanded a bond from 
the defendant. In this, apart from 
those official instructions, the Chinese 
Authorities on his advice were acting 
plainly within the duties of a neutral 
power, as the Filipinos have never 
been recognised as belligerents. The 
defendant gave the bond without 
demur and — broke it. The evidence 
of the captain of the steamer Abbey, 
which conveyed the arms, was con- 
clusive that the arms were never in- 
tended for Singapore, but for the 
Philippines, and the ship was caught 
redhanded by the U.S.S. McCulloch 
when landing them at the Philippines. 
The solution of the matter to any 
business man is easy. So far as sup- 
plying the Filipinos with arms is con- 
cerned, at that period the defendant 
was doubtless not infringing technically 
any law, as the Filipinos then were 
not belligerents against the United 
States. But anyone must have known 
that the Filipinos did not want these 
weapons to stock a military museum. 
The only people they could possibly 
use them against would be the 
Americans. It was a smart business 
deal and would have ended successfully 
had Mr. Drew possessed less discretion 
and less patriotism,. a quality which the 
defendant firm seems strikingly to have 
wanted. The Chinese Government, as 
Mr. Goodnow pointed out in his judg- 
ment, were acting well within their 
rights and duties in demanding such a 
bond and public opinion will cordially 
endorse such a decision. So much for 
the case itself. 

The effect of the decision of Mr. 
Goodnow reaches much beyond the 
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mere fact of being a judgment for the 
plaintiff with the penalty of the bond 
and the costs of the suit. Hitherto 
the American forces at Manila have 
had to fight against Filipinos well 
armed with modem rifles and guns, 
and it is no secret that the majority of 
these arms have been landed in the 
Philippines from Chinese ports. When 
U.S. Consular officials have received 
informaticn that cargoes of weapons 
were about to be shipped from China, 
their urgent protests to the Chinese 
authorities have been the means of 
stopping shipments. But when the 
U.S. officials, through want of know- 
ledge, have been ignorant of such 
contraband runs, the Chinese officials 
have likewise been blind to these ship- 
ments, though no doubt well aware of 
such. It is in this respect that Mr. 
Goodnow has scored such an important 
point. On the strength of that judg- 
ment the officers of the Imperial Mari- 
time Customs of China must necessarily 
do all in their power to stop shipments 
of arms to suspicious destinations. It 
has been decided on the motion of the 
Customs that China is liable for any 
shipments of arms, which get to the 
Phillipines through lack of diligence 
or honesty on the part of the Customs 
or the Chinese officials. Therefore the 
judgment in the Drew v, Sylvester case 
will be the means of checking the chief 
source of supply of arms and warlike 
material that the Filipious have pos- 
sessed. — Shanghai Mercury* 



SHANGHAI, 28th JUNE, 1899. 



DREW F. SYLVESTER. 



The very able decision of the U.S. 
Consul- General, Mr. John Goodnow, 
in the case of Drew v. Sylvester must 
be received with general satisfaction. 
The facts are so clearly put, and the 
grounds for the decision are stated so 
lucidly and logically that comment on 
it is almost superfluous. The defend- 
ant, Sylvester, an American, sold to 
the Chinese authorities at Canton a 
parcel of rifles and ammunition. Of 
this parcel 500 rifles and 500,000 
cartridges were " rejected '* by the 
authorities, and on Mr. Sylvester re- 
presenting that he had a purchaser 
for them in Hongkong, the Hoppo 
gave him a permit allowing him to 
reship them. At the same time Mr. 
Sylvester brought to Canton a small 
British steamer, the Pasig which he 
got transferred to himself and put 
imder the American flag under the 
name of the Abbey. Although it was 
represented that the arms had been 
sold to a purchaser in Hongkong, Mr. 



Sylvester asked the Customs to clear 
the Abbey with these arms on board for 
Singapore. This Mr. Drew, the plain- 
tiff. Commissioner of Customs at Can- 
ton, declined to do, but the Chmese 
authorities offered to ship the arms 
to Hongkong by one of the regular 
steamers or by a Chinese man-of-war 
at no expense to Sylvester, an offer 
which the latter d eclined. Mr. Drew, 
acting on instructions from the Viceroy 
at Canton, then offered to allow the 
arms to be shipped by the Abbey to 
Singapore, on Sylvester's giving a bond 
in the sum of 15,000 Kuping taels that 
the arms would be sent to Singapore 
and to no other place, and that Sylves- 
ter would produce to the Commissioner 
of Customs at Canton within six weeks 
of the date of the bond an official certi- 
ficate from the U.S. Consul at Sing- 
apore that the 500 rifles and 500,000 
cartridges had duly arrived there on the 
Abbey. Sylvester signed the bond and 
the Abbey never went there, and no 
certificate has ever been sent back by 
the U.S. Consul there. **Mr. Etzel, 
witness for Mr. Sylvester, testifies that 
he went on the Abbey from Canton 
directly Xo Batanzas on the coast of 
Luzon; and the captain of the Abbey 
testifies *the cargo was landed on the 
same day of the ship's arrival at 
Batanzas.' It is a matter of common 
knowledge (though not brought out in 
the testimony before me and only added 
to round out the statement of facts and 
not as in any way essential to the case) 
that the most of the cargo was delivered 
to Aguinaldo's representatives, while 
the ship and the small remainder of the 
cargo were seized by the U.S.S. 
McOulloch'' Farther on in his decision 
Mr. Goodnow supplements this by say- 
ing: ** Etzel says that he went on 
board as a bond fide passenger for 
Singapore, and was taken to Luzon 
against his will. He however did not 
afterwards go to Singapore. The 
captain of the Abbey says that all the 
Europeans on board knew before the 
Abbey left Canton that she would go 
direct to Luzon, and that Mr. Etzel 
went to instruct the insurgents in the 
use of the Maxim guns which were a 
part of the cargo, and that he did in 
fact so instruct them." And Mr. 
Goodnow goes on to say: ''The facts 
of the ship's career after leaving Canton 
amply justify Mr. Drew's suspicions 
and his wisdom In taking especial 
precautions in regard to this shipment, 
which actually proves to have been 
conceived as a deceit against the Chine- 
se authorities and a deliberate attempt 
to evade the Chinese neutrality regula- 
tions.'* Sylvester does not deny that 
he executed the bond, but ** denies that 
it has or ever has had any binding effect 
on him, or that he is or ever was under 
any legal obligation what soever by 
I reason thereof.'* The contention of his 
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counsel was practically that the Hoppo 
having once granted Sylvester a permit, 
the Commissioner of Customs had no 
right to interfere with the shipment or 
to exact the bond which Sylvester 
signed. Mr. Goodnow brushes this all 
aside. He shows that it was the special 
duty of the Chinese authorities to see 
that the neutrality of the country was 
preserved and that no permission was 
given to export arms to the detriment 
of a friendly State. The Customs are 
the proper people to watch this matter ; 
and ** when the Commissioner of 
Customs at Canton, Mr. Drew, received 
the permit from the Hoppo to export 
these arms, he would have been derelict 
in his duty to the Chinese Government 
had he not held such permit until he 
could call the attention of the Viceroy 
to the danger of clearing the Abbey 
with arms, and to the suspicions 
aroused by the fact that clearance was 
asked for Singapore under a huchao 
(permit) implying clearance to Hong- 
kong." Later on Mr. Goodnow says: — 
"It is plain, therefore, that China was 
not only under the general obligations 
of neutral nations, but also that special 
agreements had been made tojiave the 
Viceroys and the Customs officers use 
every diligence to prevent shipments of 
arms to the Philippine rebels from 
Chinese ports. The circumstances 
surrounding this shipment were such 
as to arouse suspicions in the mind of 
Mr. Drew and in the Viceroy as soon 
as he understood them; which sus- 
picions events justified. These arms 
could only be exported by special per- 
mission of the Chinese Government, as 
a favour and not as a right. It follows 
that the Chinese Government was com- 



petent to dictate the terms on which it 
would give such permission. Such 
terms were laid down in the instructions 
given the Commissioner of Customs by 
the Viceroy. The Commissioner of 
Customs in exacting this bond then was 
acting under, and in conformity to, the 
instructions of the Viceroy and the 
agreements and engagements of the 
Chinese Government. The conditions 
of the bond have not been fulfilled." 

One important point is laid down by 
this judgment of Mr. Goodnow. It is 
determined by it, and determined at the 
instance of the Customs themselves, 
that it is their duty to prevent shipment 
of arms which may be used against a 
friendly State ; that they are not merely 
authorised to do this, but that it is their 
plain duty to do it; and the importance 
of determining this evidently did not 
escape Mr. Goodnow when he framed 
this decision. — North-China Daily Neivs. 



In the Court of the U.S. Consulate, 
Canton China June 26 1899. 

Between E. B. Drew, Petitioner and 
W. F. Sylvester, Defendant, Reqeived 
filed and accepted and judgment given 
on the award in favor of the Plaintiff, 
E. B. Drew, Commissioner of the 
Imperial Maritime Customs of China, 
for fifteen thousand Kuping taels, with 
interest at four per cent per annum 
from October 27 1898 to date of pay- 
ment of this judgment and for the 
costs of court and reference. 

Hubbard T. Smith. 
U.S. Vice Cmisul in Charge Acting 
JudiciallV' 
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This book shoiild be returned to 
the Library on or before the last date 
stamped below. 

A fine of fiv^ cents a day is incurred 
by retaining it beyond the specified 
time. 

Please retiirn promptly. 
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